City and County of San Francisco Municipal Transportation Agency

APPENDIX A

FTA REQUIREMENTS FOR FEDERALLY FUNDED
PERSONAL SERVICES AND PROCUREMENT CONTRACTS

I DEFINITIONS

A. Approved Project Budget means the most recent statement, approved by the
FTA, of the costs of the Project, the maximum amount of Federal assistance for
which the City is currently eligible, the specific tasks (including specified
contingencies) covered, and the estimated cost of each task.

B. Contractor means the individual or entity awarded a third party contract financed
in whole or in part with Federal assistance originally derived from FTA.

C. Cooperative Agreement means the instrument by which FTA awards Federal
assistance to a specific Recipient to support a particular Project or Program, and
in which FTA takes an active role or retains substantial control.

D. Federal Transit Administration (FTA} is an operating administration of the U.S.
Department of Transpottation.
E. FTA Directive includes any FTA circular, notice, order or guidance providing

information about FTA's programs, application processing procedures, and
Project management guidelines. In addition to FTA directives, certain U.S. DOT
directives also apply to the Project.

F. Grant Agreement means the instrument by which FTA awards Federal
assistance to a specific Recipient to support a particular Project, and in which
FTA does not take an active role or retain substantial control, in accordance with
31 U.S.C. § 6304.

G. Government means the United States of America and any executive department
or agency thereof.

H. Project means the task or set of tasks listed in the Approved Project Budget, and
any modifications stated in the Conditions to the Grant Agreement or
Cooperative Agreement applicable to the Project. In the case of the formula
assistance program for urbanized areas, for eldertly and persons with disabilities,
and non-urbanized areas, 49 U.S.C. §§ 5307, 5310, and 5311, respectively, the
term "Project" encompasses both "Program" and “each Project within the
Program," as the context may require, to effectuate the requirements of the Grant
Agreement or Cooperative Agreement.

I Recipient means any entity that receives Federal assistance directly from FTA to
accomplish the Project. The term “Recipient" includes each FTA "Grantee" as
well as each FTA Recipient of a Cooperative Agreement. For the purpose of this
Agreement, Recipient is the City.

J. Secretary means the U.S. DOT Secretary, including his or her duly authorized
designee.
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K. Third Party Contract means a contract or purchase order awarded by the
Recipient to a vendor or contractor, financed in whole or in part with Federal
assistance awarded by FTA.

L. Third Party Subcontract means a subcontract at any tier entered into by
Contractor ot third party subcontractor, financed in whole or in part with Federal
assistance originally derived from FTA.

M. U.S. DOT is the acronym for the U.S. Department of Transportation, including its
operating administrations.

1L FEDERAL CHANGES

Contractor shall at all times comply with all applicable FTA regulations, policies,
procedures and directives, including without limitation those listed directly or by
reference in the Master Agreement between the City and FTA, as they may be
amended or promulgated from time to time during the term of this Contract.
Contractor's failure to so comply shall constitute a material breach of this Contract.

il. ACCESS TO RECORDS

A. The Contractor agrees to provide the City and County of San Francisco, the FTA
Administrator, the Comptroller General of the United States or any of their
authorized representatives access to any books, documents, papers and records
of the Contractor which are directly pertinent o this Agreement for the purposes
of making audits, examinations, excerpts and transcriptions.

B. The Contractor agrees to permit any of the foregoing parties to reproduce by any
means whatsoever or to copy excerpts and transcriptions as reasonably needed.

C. The Contractor agrees to maintain all books, records, accounts and reports
required under this Agreement for a period of not less than three years after the
date of termination or expiration of this Agreement, except in the event of
litigation or settlement of claims arising from the performance of this Agreement,
in which case Contractor agrees to maintain same until the City, the FTA
Administrator, the Comptroller General, or any of their duly authorized
representatives, have disposed of all such litigation, appeals, claims or
exceptions related thereto. 49 CFR 18.36(i) (11).

iv. DEBARMENT AND SUSPENSION

See Cettification Regarding Debarment, Suspension, and Other Responsibility
Matters.

V. NO FEDERAL GOVERNMENT OBLIGATIONS TO CONTRACTOR

A. The City and Contractor acknowledge and agree that, notwithstanding any
concutrence by the Federal Government in or approval of the solicitation or
award of the underlying contract, absent the express written consent by the
Federal Government, the Federal Government is not a party to this Contract and
shall not be subject to any obligations or liabilities to the City, Contractor, or any
other party (whether or not a party to that contract) pertaining to any matter
resuiting from the undetrlying contract.
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B. The Contractor agrees to include the above clause in each subconiract financed
in whole or in part with Federal assistance provided by FTA. Itis further agreed
that the clause shall not be modified, except to identify the subcontractor who will
be subject to its provisions.

vi. CIVIL. RIGHTS

A. Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as
amended, 42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975,
as amended, 42 U.S.C. § 6102, section 202 of the Americans with Disabilities
Act of 1990, 41 U.S.C. § 12132, and Federal transit law at 49 U.S.C. § 5332, the
Contractor agrees that it will not discriminate against any employee or applicant
for employment because of race, color, creed, national origin, sex, age, or
disability. In addition, the Contractor agrees to comply with applicable Federal
implementing regulations and other implementing requirements FTA may issue.

B. Equal Employment Opportunity - The following equal employment opportunity
requirements apply to the underlying contract:

1. Race, Color, Creed, National Origin, Sex - In accordance with
Title VIl of the Civil Rights Act, as amended, 42 U.S.C. § 2000e,
and Federal transit laws at 49 U.S.C. § 5332, the Contractor agrees
to comply with all applicable equal employment opportunity
requirements of U.S. Department of Labor (U.S. DOT) regulations,
“Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor,” 41 CFR Parts 60
et seq., (which implement Executive Order No. 11246, “Equal
Employment Opportunity,” as amended by Executive Order No.
11375, “Amending Executive Order 11246 Relating to Equal
Employment Opportunity,” 42 U.S.C. § 2000e note), and with any
applicable Federal statutes, executive orders, regulations, and
Federal policies that may in the future affect construction activities
undertaken in the course of the Project. The Contractor agrees to
take affirmative action to ensure that applicants are employed, and
that employees are treated during employment, without regard to
their race, color, creed, national origin, sex, or age. Such action
shall include, but not be limited to, the following: employment,
upgrading, demotion or transfer, recruitment or recruitment
advertising, layoff or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship.
In addition, the Contractor agrees to comply with any implementing
requirements FTA may issue.

2. Age - In accordance with section 4 of the Age Discrimination in
Employment Act of 1967, as amended, 29 U.5.C. § 623 and
Federal transit law at 49 U.S.C. § 5332, the Contractor agrees to
refrain from discrimination against present and prospective
employees for reason of age. In addition, the Contractor agrees to
comply with any implementing requirements FTA may issue.

3. Disabilities - In accordance with section 102 of the Americans with
Disabilities Act, as amended, 42 U.S.C. § 12112, the Contractor
agrees that it will comply with the requirements of U.S. Equal
Employment Opportunity Commission, “Regulations to Implement
the Equal Employment Provisions of the Americans with Disabilities
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VI,

VHL.

Act,” 29 CFR Part 1630, pertaining to employment of persons with
disabilities. In addition, the Contractor agrees to comply with any
implementing requirements FTA may issue.

The Contractor also agrees to include these requirements in each subcontract
financed in whole or in part with Federal assistance provided by FTA, modified
only if necessary to identify the affected parties.

PATENT RIGHTS (applicable to contracts for experimental, research, or
development projects financed by FTA)

General. [f any invention, improvement, or discovery is conceived or first
actually reduced to practice in the course of or under this Agreement, and that
invention, improvement, or discovery is patentable under the laws of the United
States of America or any foreign country, the City and Contractor agree to take
actions necessary to provide immediate notice and a detailed report to the FTA.

Unless the Federal Government later makes a contrary determination in writing,
irrespective of the Contractor’s status (large business, small business, state
government or instrumentality, local government, nonprofit organization,
institution of higher education, individual), the City and Contractor agree to take
the necessary actions to provide, through FTA, those rights in that invention due
the Federal Government described in U.S. Department of Commerce regulations,
“Rights to Inventions Made by Nonprofit Organizations and Small Business Firms
gndedrr Government Grants, Contracts and Cooperative Agreements,” 37 CFR

art 401,

The Contractor also agrees to include the requirements of this clause in each
subcontract for experimental, developmental, or research work financed in whole
or in part with Federal assistance provided by FTA.

RIGHTS IN DATA AND COPYRIGHTS (applicable to contracts for planning,
research, or development financed by FTA)

Definition. The term "subject data" used in this section means recorded
information, whether or not copyrighted, that is delivered or specified to be
delivered under this Agreement. The term includes graphic or pictorial
delineation in media such as drawings or photographs; text in specifications or
related performance or design-type documents; machine forms such as punched
cards, magnetic tape, or computer memory printouts; and information retained in
computer memory. Examples include, but are not limited to, computer software,
engineering drawings and associated lists, specifications, standards, process
sheets, manuals, technical repotts, catalog item identifications, and related
information. The term “subject data” does not include financial reports, cost
analyses, and similar information incidental to contract administration.

Federal Restrictions. The following restrictions apply to all subject data first
produced in the performance of this Agreement.

1. Publication of Data. Except for its own internal use in conjunction
with the Agreement, Contractor may not publish or reproduce
subject data in whole or in part, or in any manner or form, nor may
Contractor authorize others to do so, without the written consent of
the Federal Government, untiil such time as the Federal
Government may have either released or approved the release of

Conlract No. CS-156 — Program Controls A-4 Appendix A



City and County of 8an Francisco Municipal Transportation Agency

such data to the public; this restriction on publication, however,
does not apply to any contract with an academic institution.

2. Federal License. In accordance with 49 CFR §§ 18.34 and 19.36,
the Federal Government reserves a royalty-free, non-exclusive and
irrevocable license fo reproduce, publish or otherwise use, and to
authorize others to use, “for Federal Government purposes,” any
subject data or copyright described below. As used in the previous
sentence, “for Federal Government purposes” means use only for
the direct purposes of the Federal Government. Without the
copyright owner’s consent, the Federal Government may not
extend its Federal license to any other party:

i, Any subject data developed under this Agreement,
whether or not a copyright has been obtained; and

ii. Any rights of copyright purchased by City or
Contractor using Federal assistance in whole or in
part provided by FTA.

3. FTA Intention. When FTA awards Federal assistance for an
experimental, research or developmental work; it is FTA's general
intention to increase transportation knowledge available to the
public, rather than to restrict the benefits resulting from the work to
participants in the work. Therefore, unless FTA determines
otherwise, the Contractor performing experimental, research, or
developmental work required by the underlying Agreement agrees
to permit FTA to make available to the public, either FTA's license
in the copyright to any subject data developed in the course of the
Agreement, or a copy of the subject data first produced under the
Agreement for which a copyright has not been obtained. If the
experimental, research, or developmental work which is the subject
of this Agreement is not completed for any reason whatsoever, all
data developed under this Agreement shall become subject data as
defined in Subsection a. above and shall be delivered as the
Federal Government may direct. This subsection does not apply to
adaptations of automatic data processing equipment or programs
for the City’s use the costs of which are financed with Federal
transportation funds for capital projects.

4, Hold Harmless. Unless prohibited by state law, upon request by
the Federal Government, the Contractor agrees to indemnify, save,
and hold harmless the Federal Government, its officers, agents,
and employees acting within the scope of their official duties,
against any liability, including costs and expenses, resulting from
any willful or intentional violation by the Contractor of proprietary
rights, copyrights, or right of privacy, arising out of the publication,
translation, reproduction, delivery, use, or disposition of any data
furnished under this Agreement. The Contractor shali not be
required to indemnify the Federal Government for any such liability
arising out of the wrongful acts of employees or agents of the
Federal Government.

5. Restrictions on Access to Paient Righis. Nothing contained in
this section on rights in data shall imply a license to the Federal
Government under any patent or be construed as affecting the
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scope of any license or other right otherwise granted to the Federal
Government under any patent.

6. Application to Data Incorporated into Work. The requirements
of Subsections (2), (3) and (4) of this Section do not apply to data
developed by the City or Contractor and incorporated into the work
carried out under this Agreement, provided that the City or
Conlzractor identifies the data in writing at the time of delivery of the
work.

7. Application to Subcontractors. Unless FTA determines
otherwise, the Contractor agrees to include these requirements in
each subcontract for experimental, developmental, or research
work financed in whole or in part with Federal assistance provided
by FTA.

Provision of Rights to Government. Unless the Federal Government later
makes a contrary determination in writing, irrespective of the Contractor's status
(large business, small business, state government or instrumentality, local
government, nonprofit organization, institution of higher education, individual,
etc.), the City and Contractor agree to take the necessary actions to provide,
through FTA, those rights in that invention due the Federal Government
described in U.S. Department of Commerce regulations, “Rights to Inventions
Made by Nonprofit Organizations and Small Business Firms Under Government
Grants, Contracts and Cooperative Agreements,” 37 CFR Part 401.

Flow Down. The Contractor also agrees to include these requirements in each
subcontract for experimental, developmental, or research work financed in whole
or in part with Federal assistance provided by FTA.

Contract Work Hours and Safety Standards (applicable fo nonconstruction
contracts in excess of $100,000 that employ laborers or mechanics on a public
work)

Overtime requirements - No contractor or subcontractor contracting for any part
of the contract work which may require or involve the employment of laborers or
mechanics shall require or permit any such laborer or mechanic in any workweek
in which he or she is employed on such work to work in excess of forty hours in
such workweek unless such laborer or mechanic receives compensation at a rate
not less than one and one-half times the basic rate of pay for all hours worked in
excess of forty hours in such workweek.

Violation; liability for unpaid wages; liquidated damages - In the event of any
violation of the clause set forth in paragraph A of this section the Contractor and
any subcontractor responsible therefore shall be liable for the unpaid wages. In
addition, such Contractor and subcontractor shall be liable to the United States
for liquidated damages. Such liquidated damages shall be computed with respect
to each individual laborer or mechanic, including watchmen and guards,
employed in violation of the clause set forth in paragraph A of this section, in the
sum of $10 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours without
phayment of the overtime wages required by the clause set forth in paragraph A of
this section.

Withholding for unpaid wages and liquidated damages - The City and County
of San Francisco shall upon its own action or upon written request of an
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X.

authorized representative of the Department of Labor withhold or cause to be
withheld, from any moneys payable on account of work performed by the
Contractor or subcontractor under any such contract or any other Federal
contract with the same prime contractor, or any other federally-assisted contract
subject to the Contract Work Hours and Safety Standards Act, which is held by
the same prime contractor, such sums as may be determined to be necessary to
satisfy any liabilities of such contractor or subcontractor for unpaid wages and
liquidated damages as provided in the clause set forth in paragraph (2) of this
section.

Subcontracts - The Contractor or subcontractor shall insert in any subcontracts
the clauses set forth in paragraphs A through D of this section and also a clause
requiring the subcontractors to include these clauses in any lower tier
subcontracts. The prime Contractor shall be responsible for compliance by any
subcontractor or lower tier subcontractor with the clauses set forth in paragraphs
A through D of this section.

ENERGY CONSERVATION REQUIREMENTS
The Contractor agrees to comply with mandatory standards and policies relating

to energy efficiency which are contained in the state energy conservation plan issued in
compliance with the Energy Policy and Conservation Act.

XL

A,

XIL

Xk

CLEAN WATER REQUIRENMENTS (applicable to all contracis in excess of
$100,000)

The Contractor agrees to comply with all applicable standards, orders, or
regulations issued pursuant to the Federal Water Pollution Control Act, as
amended, 33 U.S.C. §§ 1251 et seq. Contractor agrees to report each violation
of these requirements to the City and understands and agrees that the City will,
in turn, report each violation as required to assure notification to FTA and the
appropriate EPA regional office.

The Contractor also agrees to include these requirements in each subcontract
exceeding $100,000 financed in whole or in part with Federal assistance
provided by FTA.

CLEAN AIR (applicable to all contracts and subcontracts in excess of $100,000,
including indefinite quantities where the amount is expected to exceed $100,000
in any year)

Contractor agrees to comply with applicable standards, orders, or regulations
issued pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq.
The Contractor agrees to report each violation to the City and understands and
agrees that the City will, in turn, report each violation as required to assure
notification to FTA and the appropriate EPA Regional Office.

The Contractor also agrees to include these requirements in each subcontract
exceeding $100,000 financed in whole or in part with Federal assistance
provided by FTA.

PRIVACY
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lf Contractor or its employees administer any system of records on behalf of the
Federal Government, Contractor and its employees agree to comply with the
information restrictions and other applicable requirements of the Privacy Act of 1974, 5
U.8.C. § 552a (the Privacy Act). Specifically, Contractor agrees to obtain the express
consent of the Federal Government before the Contractor or its employees operate a
system of records on behalf of the Government. Contractor acknowledges that the
requirements of the Privacy Act, including the civil and criminal penalties for violations of
the Privacy Act, apply to those individuals involved, and that failure to comply with the
terms of the Privacy Act may result in termination of this Agreement. The Contractor
also agrees to include these requirements in each subcontract to administer any system
of records on behalf of the Federal Government financed in whole or in part with
Federal assistance provided by FTA.

XIv. DRUG AND ALCOHOL TESTING

To the extent Contractor, its subcontractors or their employees perform a safety-
sensitive function under the Agreement, Contractor agrees to comply with, and assure
compliance of its subcontractors, and their employees, with 49 U.5.C. § 5331, and FTA
regulations, "Prevention of Alcohol Misuse and Prohibited Drug Use in Transit
Operations," 49 CFR Part 655.

Xv. TERMINATION FOR CONVENIENCE OF CITY (required for all contracts in
excess of $10,000)

See Agreement Terms and Conditions.

XVl. TERMINATION FOR DEFAULT (required for all contracts in excess of $10,000)
See Agreement Terms and Conditions.

XVil. BUY AMERICA

The Contractor agrees to comply with 49 U.S.C. 5323(j) and 49 CFR Part 661,
which provide that Federal funds may not be obligated uniess steel, iron, and
manufactured products used in FTA-funded projects are produced in the United States,
unless a waiver has been granted by FTA or the product is subject to a general waiver.
General waivers are listed in 49 CFR 661.7, and include microcomputer equipment,
software, and small purchases ($100,000 or less) made with capital, operating, or
planning funds. Separate requirements for rolling stock are set out at 49 U.S.C. 5323(j)
(2) (C) and 49 CFR 661.11. Rolling stock not subject to a general waiver must be
manufactured in the United States and have a 60 percent domestic content.

Xvill. CARGO PREFERENCE — USE OF UNITED STATES FLAG VESSELS

The Contractor agrees: (a) to use privately owned United States-Flag
commercial vessels to ship at least 50 percent of the gross tonnage (computed
separately for dry bulk carriers, dry cargo liners, and tankers) involved, whenever
shipping any equipment, material, or commodities pursuant to the underlying
Agreement 1o the extent such vessels are available at fair and reasonable rates for
United States-Flag commercial vessels; (b) to furnish within 20 working days following
the date of loading for shipments originating within the United States or within 30
working days following the date of leading for shipments originating outside the United
States, a legible copy of a rated, “on-board” commercial ocean bill-of-fading in English
for each shipment of cargo described above to the Division of National Cargo, Office of
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Market Development, Maritime Administration, Washington, DC 20590 and to the FTA
recipient (through the Contractor in the case of a subcontractor’s bill-of-lading.); and (c)
to include these requirements in all subcontracts issued pursuant to this Agreement
when the subcontract may involve the transport of equipment, material, or commodities
by ocean vessel.

XIX. RECYCLED PRODUCTS

The Contractor agrees to comply with all the requirements of Section 6002 of the
Resource Conservation and Recovery Act (RCRA), as amended {42 U.S.C. 6962),
including, but not limited to, the regulatory provisions of 40 CFR Part 247, and
Executive Order 12873, as they apply to the procurement of the items designated in
Subpart B of 40 CFR Part 247.

XX. PRE-AWARD AND POST-DELIVERY AUDIT REQUIREMENTS (applies to
contracts for rolling stock)

To the extent applicable, Contractor agrees to comply with the requirements of
49 U.S.C. § 5323() and FTA implementing regulations at 49 CFR Part 663, and to
submit the following certifications:

A. Buy America Requirements: The Contractor shall complete and submit a
declaration certifying either compliance or noncompliance with Buy America. If
the Bidder/Offeror certifies compliance with Buy America, it shall submit
documentation which lists (1) component and subcomponent parts of the rolling
stock to be purchased identified by manufacturer of the parts, their country of
otigin and costs; and (2) the location of the final assembly point for the rolling
stock, including a description of the activities that are planned to take place and
actually took place at the final assembly point and the cost of final assembly.

B. Solicitation Specification Requirements: The Contractor shall submit
evidence that it will be capable of meeting the bid specifications and provide
information and access to Recipient and its agents to enable them to conduct
post-award and post-delivery audits.

XXl. FALSE OR FRAUDULENT STATEMENTS AND CLAIMS

A, The Contractor acknowledges that the provisions of the Program Fraud Civil
Remedies Act of 1986, as amended, 31 U.S.C. §§ 3801 et seq. and U.S. DOT
regulations, “Program Fraud Civil Remedies,” 42 CFR Part 31, apply to its
actions pertaining to this Project. Upon execution of the underlying Agreement,
the Contractor cettifies or affirms the truthfulness and accuracy of any statement
it has made, it makes, it may make, or causes to be made, pertaining to the
underlying contract or the FTA-assisted project for which this contract work is
being performed. In addition to other penalties that may be applicable, the
Contractor further acknowledges that if it makes, or causes to be made, a false,
fictitious, or fraudulent claim, statement, submission, or certification, the Federal
Government reserves the right to impose the penalties of the Program Fraud
Civil Remedies Act of 1986 on the Contractor to the extent the Federal
Government deems appropriate.

B. The Contractor also acknowledges that if it makes, or causes to be made, a
false, fictitious, or fraudulent claim, statement, submission, or certification to the
Federal Government under a contract connected with a project that is financed in
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whole or in part with Federal assistance originally awarded by FTA under the
authority of 49 U.S.C. § 5307, the Government reserves the right to impose the
penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5307(n)(1) on the Contractor, to
the extent the Federal Government deems appropriate.

C. The Contractor agrees to include the above two clauses in each subcontract
financed in whole or in part with Federal assistance provided by FTA. [t is further
agreed that the clauses shall not be modified, except to identify the subcontractor
who will be subject to the provisions.

XXil. FLY AMERICA

The Contractor agrees to comply with 49 U.S.C. 40118 (the “Fly America” Act) in
accordance with the General Services Administration’s regulations at 41 CFR Part 301-
10, which provide that recipients and subrecipients of Federal funds and their
contractors are required to use U.S. Flag air carriers for U.S. Government-financed
international air travel and transportation of their personal effects or property, to the
extent such service is available, unless travel by foreign air carrier is a matter of
necessity, as defined by the Fly America Act. The Contractor shall submit, if a foreign
air carrier was used, an appropriate certification or memorandum adequately explaining
why service by a U.S. flag air carrier was not available or why it was necessary to use a
foreign air carrier and shall, in any event, provide a certificate of compliance with the Fly
America requirements. The Contractor agrees to include the requirements of this
section in all subcontracts that may involve international air transportation.

XXit. INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION (FTA) TERMS

The preceding provisions include, in part, certain Standard Terms and Conditions
required by DOT, whether or not expressly set forth in the preceding contract
provisions. All contractual provisions required by DOT, as set forth in FTA Circular
4220.1E, are hereby incorporated by reference. Anything to the contrary herein
notwithstanding, all FTA mandated terms shall be deemed to control in the event of a
conflict with other provisions contained in this Agreement. The Contractor shall not
perform any act, fail to perform any act, or refuse to comply with any (name of grantee)
requests which would cause (name of grantee) to be in violation of the FTA terms and
conditions.
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APPENDIX B

[FORM] SOFTWARE LICENSE AGREEMENT

Software license agreements procured by Contractor shall conform to the
requirements set out in form software license agreement or as otherwise
approved by the City.

Agreement between the City and County of San Francisco and
[insert name of software vendor]

This agreement (the “Agreement”) is made this day of
20, inthe City and County of San Francisco, State of California, by and between
[insert name and address of Contractor], (“Contractor” or "Vendor") and the City and
County of San Francisco ("City), a municipal corporation, hereinafter referred to as
“City,” acting by and through its Municipal Transportation Agency, hereinafter referred to
as “Purchasing.”

Recitals
WHEREAS, the SFMTA wishes to license certain software from Contractor; and,

WHEREAS, Contractor represents and warrants that it is qualified to provide such
software and services required by City as set forth under this Agreement.

Now, THEREFORE, the parties agree as follows:

1. Definitions. Whereany word or phrase defined below, or a pronoun used in
place thereof, is used in any part of this Agreement, it shall have the meaning herein set
forth.

ACCEPTANCE Notice from the City to Contractor that the Licensed Software
meets the specifications contained in the Documentation. City’s
Acceptance of the Licensed Software shall be governed by the
procedures set forth in Section 7.

AGREEMENT This document and any attached appendices and exhibits,
including any future written and executed amendments.

AUTHORIZATION;

AUTHORIZATION

DOCUMENT This Agreement, a task order, or annual work plan of the City,

propetly executed by the SFMTA and Purchasing, and certified
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by the Controller for the specific funding of this Agreement or
any modification thereof.

DESIGNATED CPU  Any central processing unit or attached processor complex,
including its peripheral units, described in the Authorization
Document. The Authorization Document may designate more
than one CPU.

DESIGNATED SITE  The facility or facilities specified in Appendix A, attached hereto
and incorporated by reference as though fully set forth herein, or
any other facility as the parties may designate from time to time
in writing, where the Designated CPU is located.

DOCUMENTATION  The technical publications relating to the use of the Licensed
Software, such as reference, installation, administrative and
programmer manuals, provided by Contractor to City.

LICENSED

SOFTWARE One or more of the proprietary computer software programs
identified in the Authorization Document (stating the name of
program, version number), ali related materials,
Documentation, all corrections, patches or updates thereto, and
other written information received by City from Contractor,
whether in machine-readable or printed form. The Authorization
Document may identify more than one software product or more
than one copy of any product.

OBJECT CODE Machine readable compiled form of Licensed Software provided
by Contractor.

SOURCE CODE The human readable compliable form of the Licensed Software
to be provided by Contractor.

SPECIFICATIONS The functional and operational characteristics of the Licensed
Software as described in Contractor’s current published product
descriptions and technical manuals.

Whenever the words “as directed,” “as required,” “as permitted,” or words of like effect
are used, it shall be understood as the direction, requirement, or permission of the
SFMTA. The words “sufficient,” “necessary,” or “proper,” and the like, mean sufficient,
necessary or proper in the judgment of the SFMTA, unless otherwise indicated by the
context.

2. Certification of Funds; Budget and Fiscal Provisions; Termination in the
Event of Non-Appropriation. This Agreement is subject to the budget and fiscal
provisions of the City’s Charter. Charges will accrue only after prior written
authorization certified by the Controller, and the amount of City’s obligation hereunder
shall not at any time exceed the amount certified for the purpose and period stated in
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such advance authorization. This Agreement will terminate without penalty, liability or
expense of any kind to City at the end of any fiscal year if funds are not appropriated for
the next succeeding fiscal year. If funds are appropriated for a portion of the fiscal year,
this Agreement will terminate, without penalty, liability or expense of any kind at the end
of the term for which funds are appropriated. City has no obligation to make
appropriations for this Agreement in lieu of appropriations for new or other agreements.
City budget decisions are subject to the discretion of the Mayor and the Board of
Supervisors. Contractor’'s assumption of risk of possible non-appropriation is part of the
consideration of this Agreement.

THIS SECTION CONTROLS AGAINST ANY AND ALL OTHER PROVISIONS
OF THIS AGREEMENT.

3. Term of the Agreement. Subject to Section 5, the license granted under this
Agreement shall commence upon acceptance of the Licensed Software and shall
continue in perpetuity unless sooner terminated in accordance with the provisions of this
Agreement.

4, Effective Date of the Agreement. This Agreement shall become effective when
the Controller has certified to the availability of funds and Contractor has been notified
in writing.

5. License

a. Grant of License. Subject to the terms and conditions of this Agreement,
Contractor grants City a non-exclusive and non-transferable perpetual enterprise
license for the SFMTA to use the Licensed Software. City acknowledges and agrees
that the Licensed Software is the proprietary information of Contractor and that this
Agreement grants City no title or right of ownership in the Licensed Software.

Contractor agrees that in the event it discontinues its obligations under the terms
of this Agreement, except as expressly provided for in Section 30(Termination), or
ceases to market and/or provide maintenance and support for the Licensed Software,
and there is no successor in interest by merger, operation of law, assignment,
purchase, or otherwise, it will provide City, without charge, one (1) copy of the then-
current Source Code for all of the programs and all supporting Documentation for the
Licensed Software then operating and installed at City’s locations. [f City should obtain
the Source Code and the Documentation pursuant to this section, the only use made of
the Source Code and the Documentation will be for the proper maintenance of the
Licensed Software in connection with City’s use of the Licensed Software as provided
for, and limited by, the provisions of this Agreement.

In furtherance of its obligations as stated above, Contractor will provide to City or
place into escrow a copy of the Source Code which corresponds to the most current
version of the Licensed Software. Contractor agrees to update, enhance or otherwise
modify such Source Code promptly upon its release of a new version of the Licensed
Software to its other Licensees such that the Source Code is maintained as
corresponding to the newest released version of the Licensed Software. City's right to
possession of the Source Code will be governed by Appendix A.
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b. Restrictions on Use. City is authorized to use the Licensed Software
only for City's internal purposes and only on the Designated CPU or the Designated Site
specified in the Authorization Document. City agrees that it will, through its best efforts,
not use or permit the Licensed Software to be used in any manner, whether direcily or
indirectly, that would enable any other person or entity to use the Licensed Software on
other than the Desighated CPU or Site.

c. Use on other than Designated CPU or Site. A single back-up or
replacement CPU may be used as a substitute for a Designated CPU at any time,
provided that City provides Contractor with written notice of such hardware substitution,
including information regarding the replacement hardware as required for the
Designated CPU pursuant to this Agreement, that City refrain from using the Licensed
Software simultaneously on both the Designated CPU and the substitute CPU, and that
the Licensed Software be removed from or rendered inoperable on the Designated CPU
by the City in a timely manner subsequent to instaliation of the Licensed Software upon
the substitute CPU.

For the purpose of any bona fide City disaster recovery plan or with respect to
the use of computer software in its municipal operations, City may make one copy of the
Licensed Software for archival purposes and use such archival copy on a CPU other
than the Designated CPU, or at a site other than the Designated Site, so long as such
alternative CPU or site is owned or controlled by City. The use of such archival copy
shall be limited to (1) the purpose of conducting limited testing of the disaster recovery
plan’s procedures and effectiveness and (2) during any period subsequent to the
occurrence of an actual disaster during which the City cannot operate the Licensed
Software on the Designated CPU or at the Designated Site. City agrees to furnish
evidence of its disaster recovery plan and procedures upon Contractor’s request.

d. Transfer of Products. City may move the Licensed Software and
supporting materials to another City site which physically replaces the original
installation site upon prior written notice to Contractor.

e. Documentation. Contractor shall provide City with the Licensed Software
specified in the Authorization Document, and a minimum of two copies of the
Documentation per installation. Contractor grants to City permission to duplicate all
printed Documentation for City’s internal use.

f. Proprietary Markings. City agrees not to remove or destroy any
proprietary markings or proprietary legends placed upon or contained within the
Licensed Software or any related materials or Documentation.

. Authorized Modification. City shall also be permitted to develop, use
and modify Application Program Interfaces (API's), macros and user interfaces. For
purposes of this Agreement, such development shall be deemed an authorized
modification. Any such APIs, macros or other intetfaces developed by the City shall
become the property of the City.

6. Delivery

a. Delivery. One copy of each of the Licensed Software products
in computer readable form shall be shipped to the City not
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later than [insert date, or the date specified in Appendix
A]. Program storage media (magnetic tapes, disks and the
like) and shipping shall be provided at no charge by
Contractor.

b. Installation. Contractor shall install the programs by [insert
date].

c. Risk of Loss. If any of the Licensed Software products are lost
or damaged during shipment or before installation is
completed, Contractor shall promptly replace such products,
including the replacement of program storage media if
necessary, at no additional charge to the City. If any of the
Licensed Software products are lost or damaged while in the
possession of the City, Contractor will promptly replace such
products without charge, except for program storage media,
unless supplied by the City.

7. Acceptance Testing. After Contractor has installed the Licensed Software, the
City shall have a period of [insert number] days (“Acceptance Testing Period”) from
the date of installation to verify that the Licensed software substantially performs to the
specifications contained in the Documentation. In the event that the City determines
that the Licensed Software does not meet such specifications, the City shall notify the
Contractor in writing, and Contractor shall modify or correct the Licensed Software so
that it satisfies the Acceptance criteria. The date of Acceptance will be that date upon
which City provides Contractor with written notice of satisfactory completion of
Acceptance testing. If City notifies Contractor after the Acceptance Testing Period that
the Licensed Software does not meet the Acceptance critetia of this section, then City
shall be entitled to terminate this License in accordance with the procedures specified in
Section 30(b) herein, and shall be entitled to a full refund of the license fee.

8. Training. Contractor will provide up to days of training in the use and
operation of the Licensed Software at a location to be determined by the SFMTA. Upon
request by the City, Contractor will provide additional training at its current best
government rates.

9. Contractor’s Default. Failure or refusal of Contractor to perform or do any act

herein required shall constitute a default. In the event of any default, in addition to any
other remedy available to City, this Contract may be terminated by City upon ten days

written notice. Such termination does not waive any other legal remedies available to

City.

10. Maintenance and Support

a. Maintenance and Support Services. After Acceptance of the Licensed
Software and subject to the terms, conditions, and charges set forth in this Section,
Contractor will provide City with maintenance and support services for the Licensed
Software as follows: (i) Contractor will provide such assistance as necessary to cause
the Licensed Software to perform in accordance with the Specifications as set fotth in
the Documentation; (i) Contractor will provide, for City's use, whatever improvements,
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enhancements, extensions and other changes to the Licensed Software Contractor may
develop, and (iii) Contractor will update the Licensed Software, as required, to cause it
to operate under new versions or releases of the operating system specified in the
Authorization Document so long as such updates are made generally available to
Contractor’'s other Licensees.

b. Changes in Operating System. If City desires to obtain a version of the
Licensed Software that operates under an operating system not specified in the
Authorization Document, Contractor will provide City with the appropriate version of the
Licensed Software, if available, on a 80-day trial basis without additional charge,
provided City has paid all maintenance and support charges then due. At the end of the
90-day trial period, City must elect one of the following three options: (i) City may
retain and continue the old version of the Licensed Software, return the new version to
Contractor and continue to pay the applicable rental or license fee and maintenance
charges for the old version; (ii) City may retain and use the new version of the
Licensed Software and return the old version to Contractor, provided City pays
Contractor the applicable rental or license fee and maintenance charges for the new
version of the Licensed Software; or (iii) City may retain and use both versions of the
Products, provided City pays Contractor the applicable rental or license fee and
maintenance charges for both versions of the Licensed Software. City will promptly
issue the necessary Authorization Document(s) to accomplish the above.

C. Charges

(1) Limited Term License. When the license term specified
in the Authorization Document is less than perpetual, all charges for maintenance and
support are included in the periodic license or rental fee.

(2) Perpetual License. Where the license term specified in
the Authorization Document is perpetual, all charges for maintenance and support are
as follows:

(a) Periodic Payment License. If the license fee specified in
the Authorization Document is payable in periodic payments, there will be
no additional charge for maintenance and support during the period for
which such periodic payments are payable or the first year of the term,
whichever is longer.

(b) Lump Sum Payment Licenses. If the license fee specified
in the Authorization Document is payable in one lump sum, there will be
n;) additional charge for the maintenance and support during the first year
of the term.

d. Charges for Subsequent Years. For each year after the period for which
periodic payments are payable, or each year after the first year of the lump sum
payment license, as the case may be, Contractor will continue to provide City with the
maintenance and suppotrt services as described in subsection A above, provided City
issues a purchase order or modification to this License Agreement and pays Contractor
in advance the annual maintenance and support charges then in effect. If there is an
increase in annual maintenance and support charges, Contractor shall give City written
notice of such increase at least thirty (30) days prior to the expiration of the applicable
maintenance period. Annual maintenance and support charges shall not increase more
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than [insert percentage] % of the rate of the year immediately prior to such increase.
Contractor will make maintenance and support services available to City for a minimum
of [insert number] years.

11. Warranties: Right to Grant License. Contractor hereby warrants that it has
title to and/or the authority to grant a license of the Licensed Software to the City.

12. Warranties: Conformity to Specifications. Contractor warrants that when the
Licensed Software specified in the Authorization Document and all updates and
improvements to the Licensed Software are delivered to City, they will be free from
defects as to design, material, and workmanship and will perform on the Designated
CPU in accordance with the Contractor’s published specifications for the Licensed
Software for a period of one year from City’s Acceptance of such Licensed Software.

13. Infringement Indemnification. If notified promptly in writing of any judicial
action brought against City based on an allegation that City’s use of the Licensed
Software infringes a patent, copyright, or any right of a third party or constitutes misuse
or misappropriation of a trade secret or any other right in intellectual property
(Infringement), Contractor will hold City harmiess and defend such action at its own
expense. Contractor will pay the costs and damages awarded in any such action or the
cost of settling such action, provided that Contractor shall have sole control of the
defense of any such action and all negotiations or its settlement or compromise. If
notified promptly in writing of any informal claim (other than a judicial action) brought
against City based on an allegation that City’s use of the Licensed Software constitutes
Infringement, Contractor will pay the costs associated with resolving such claim and will
pay the settlement amount (if any), provided that Contractor shall have sole control of
the resolution of any such claim and all negotiations for its settlement.

In the event a final injunction is obtained against City's use of the Licensed
Software by reason of Infringement, or in Contractor's opinion City’s use of the Licensed
Software is likely to become the subject of Infringement, Contractor may at its option
and expense: (a) procure for City the right to continue to use the Licensed Software as
contemplated hereunder, (b) replace the Licensed Software with a non-infringing,
functionally equivalent substitute Licensed Software, or (¢) suitably modify the Licensed
Software to make its use hereunder non-infringing while retaining functional equivalency
to the unmodified version of the Licensed Software. If none of these options is
reasonably available to Contractor, then the applicable Authorization Document or
relevant part of such Authorization Document may be terminated at the option of either
party hereto and Contractor shall refund to City all amounts paid under this Agreement
for the license of such infringing Licensed Software. Any unauthorized modification or
attempted modification of the Licensed Software by City or any failure by City to
implement any improvements or updates to the Licensed Software, as supplied by
Confractor, shall void this indemnity unless City has obtained prior written authorization
from Contractor permitting such modification, attempted modification or failure to
implement. Contractor shall have no liability for any claim of Infringement based on
City’s use or combination of the Licensed Software with products or data of the type for
which the Licensed Software was neither designed nor intended to be used.
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14. Payment. Compensation shall be due and payable within 45 days of the date of
invoice. In no event shall the amount of this Agreement exceed [give dollar amount in
number and words — no pennies and no “.00”]. The breakdown of costs associated
with this Agreement is provided for in Appendix A. No charges shall be incurred under
this Agreement nor shall any payments become due to Contractor until Licensed
Software, [insert “and services” if appropriate] required under this Agreement are
received from Contractor and approved by [insert name of department] as being in
accordance with this Agreement.

[n no event shall City be liable for interest or late charges for any late payments.

15. Guaranteed Maximum Costs. The City’s obligation hereunder shall not at any
time exceed the amount certified by the Controller for the purpose and period stated in
such certification. Except as may be provided by City ordinances governing emergency
conditions, the City and its employees and officers are not authorized to request
Contractor to perform services or to provide materials, equipment and supplies that
would result in Contractor performing services or providing materials, equipment and
supplies that are beyond the scope of the services, materials, equipment and supplies
agreed upon in the contract unless the agreement is amended in writing and approved
as required by law to authorize additional services, materials, equipment or supplies.
The City is not required to reimburse Contractor for services, materials, equipment or
supplies that are provided by Contractor which are beyond the scope of the services,
materials, equipment and supplies agreed upon in the contract and which were not
approved by a written amendment to the agreement having been lawfully executed by
the City. The City and its employees and officers are not authorized to offer or promise
to Contractor additional funding for the contract which would exceed the maximum
amount of funding provided for in the contract for Contractor's performance under the
contract. Additional funding for the contract in excess of the maximum provided in the
contract shall require lawful approval and certification by the Controller of the City and
County of San Francisco. The City is not required to honor any offered or promised
additional funding for a contract which exceeds the maximum provided in the contract
which requires lawful approval and certification of the Controller when the lawful
approval and certification by the Controller has not been obtained. The Controller is not
authorized to make payments on any contract for which funds have not been certified as
available in the budget or by supplemental appropriation.

16. Invoice Format. Invoices furnished by Contractor under this Agreement must be
in a form acceptable to the Controller, and must include a unique identifying number.

Al amounts paid by City to Contractor shall be subject to audit by City. Payment shall
be made by City to Contractor at the address specified in the section entitled “Notices to
the Parties.”

17. Submitting False Claims; Monetary Penaities. Pursuant to San Francisco
Administrative Code Section 21.35, any contractor, subcontractor or consultant who
submits a false claim shall be liable to the City for three times the amount of damages
which the City sustains because of the false ciaim. A contractor, subcontractor or
consultant who submits a false claim shall also be liable to the City for the costs,
including attorney's fees, of a civil action brought to recover any of those penalties or
damages, and may be liable to the City for a civil penalty of up to $10,000 for each false

Contract No. CS-156 ~ Program Controls B-8 Appendix B



City and County of San Francisco Municipal Transportation Agency

claim. A contractor, subcontractor or consultant will be deemed to have submitted a
false claim to the City if the contractor, subcontractor or consultant: (a) Knowingly
presents or causes to be presented to an officer or employee of the City a false claim or
request for payment or approval. (b) Knowingly makes, uses, or causes to be made or
used a false record or statement to get a false claim paid or approved by the City. (c)
Conspires to defraud the City by getting a false claim allowed or paid by the City. (d)
Knowingly makes, uses, or causes to be made or used a false record or statement to
conceal, avoid, or decrease an obligation to pay or transmit money or property to the
City. (e) Is a beneficiary of an inadvertent submission of a false claim to the City,
subsequently discovers the falsity of the claim, and fails to disclose the false claim to
the City within a reasonable time after discovery of the false claim.

18. Taxes. Payment of any taxes, including possessory interest taxes, and
California sales and use taxes, levied upon this Agreement, the transaction, or the
services delivered pursuant hereto, shall be the obligation of Contractor.

19. Payment Does Not Imply Acceptance of Work. The granting of any payment
by City, or the receipt thereof by Contractor, shall in no way lessen the liability of
Contractor to replace unsatisfactory work, the Licensed Software, although the
unsatisfactory character of such work, or Licensed Software may not have been
apparent or detected at the time such payment was made. Software, components, or
workmanship that does not conform to the requirements of this Agreement may be
rejected by City and in such case must be replaced by Contractor without delay.

20. Qualified Personnel. Work under this Agreement shall be performed only by
competent personnel under the supervision of and in the employment of Contractor.
Contractor will comply with City's reasonable requests regarding assignment of
personnel, but all personnel, including those assigned at City's request, must be
supervised by Contractor.

21. Responsibility for Equipment. City shall not be responsible for any damage to
persons or property as a result of the use, misuse or failure of any equipment used by
Contractor, or by any of its employees, even though such equipment be furnished,
rented or loaned to Contractor by City. The acceptance or use of such equipment by
Contractor or any of its employees means that Contractor accepts full responsibility for
and agrees to exonerate, indemnify, defend and save harmless City from and against
any and all claims for any damage or injury of any type arising from the use, misuse or
failure of such equipment, whether such damage be to Contractor, its employees, City
employees or third parties, or to property belonging to any of the above.

22. Independent Contractor; Payment of Taxes and Other Expenses

a. Independent Contractor. Contractor or any agent or employee of
Contractor shall be deemed at all times to be an independent contractor and is wholly
responsible for the manner in which it performs the services and work requested by City
under this Agreement. Contractor or any agent or employee of Contractor shall not have
employee status with City, nor be entitled to participate in any plans, arrangements, or
distributions by City pertaining to or in connection with any retirement, health or other
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benefits that City may offer its employees. Contractor or any agent or employee of
Contractor is liable for the acts and omissions of itself, its employees and its agents.
Contractor shall be responsible for all obligations and payments, whether imposed by
federal, state or local law, including, but not limited to, FICA, income tax withholdings,
unemployment compensation, insurance, and other similar responsibilities related to
Contractor's performing services and work, or any agent or employee of Contractor
providing same. Nothing in this Agreement shall be construed as creating an
employment or agency relationship between City and Contractor or any agent or
employee of Contractor. Any terms in this Agreement referring to direction from City
shall be construed as providing for direction as to policy and the result of Contractor's
work only, and not as to the means by which such a result is obtained. City does not
retain the right to control the means or the method by which Contractor performs work
under this Agreement.

b. Payment of Taxes and Other Expenses. Should City, in its discretion,
or a relevant taxing authority such as the Internal Revenue Service or the State
Employment Development Division, or both, determine that Contractor is an employee
for purposes of collection of any employment taxes, the amounts payable under this
Agreement shall be reduced by amounts equal to both the employee and employer
portions of the tax due (and offsetting any credits for amounts already paid by
Contractor which can be applied against this liability). City shall then forward those
amounts to the relevant taxing authority. Should a relevant taxing authority determine a
liability for past services performed by Contractor for City, upon notification of such fact
by City, Contractor shall promptly remit such amount due or arrange with City to have
the amount due withheld from future payments to Contractor under this Agreement
(again, offsetting any amounts already paid by Contractor which can be applied as a
credit against such liability). A determination of employment status pursuant to the
preceding two paragraphs shall be solely for the purposes of the particular tax in
question, and for all other purposes of this Agreement, Contractor shall not be
considered an employee of City. Notwithstanding the foregoing, should any court,
arbitrator, or administrative authority determine that Contractor is an employee for any
other purpose, then Contractor agrees to a reduction in City’s financial liability so that
City’s total expenses under this Agreement are not greater than they would have been
had the court, arbitrator, or administrative authority determined that Contractor was not
an employee.

23. Insurance

a. Without in any way limiting Contractor’s liability pursuant to the
“Indemnification” section of this Agreement, Contractor must maintain in force, during
the full term of the Agreement, insurance in the following amounts and coverages:

{1) Workers’ Compensation, in statutory amounts, with
Employers’ Liability Limits not less than $1,000,000 each accident, injury, or ililness; and

(2) Commercial General Liability Insurance with limits not
less than $1,000,000 each occurrence Combined Single Limit for Bodily Injury and
Property Damage, including Contractual Liability, Personal Injury, Products and
Completed Operations; and
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(3) Commercial Automobile Liability Insurance with limits not
less than $1,000,000 each occurrence Combined Single Limit for Bodily Injury and
Pro;laeﬂg Damage, including Owned, Non-Owned and Hired auto coverage, as
applicable.

b. Commercial General Liability and Commercial Automobile Liability
Insurance policies must be endorsed to provide:

(1) Name as Additional Insured the City and County of San
Francisco, its Officers, Agents, and Employees.

(4) That such policies are primary insurance to any other
insurance available to the Additional Insureds, with respect to any claims arising out of

this Agreement, and that insurance applies separately to each insured against whom
claim is made or suit is brought. .

c. Regarding Workers’ Compensation, Contractor hereby agrees to waive
subrogation which any insurer of Contractor may acquire from Contractor by virtue of
the payment of any loss. Contractor agrees to obtain any endorsement that may be
necessary to effect this waiver of subrogation. The Workers’ Compensation policy shall
be endorsed with a waiver of subrogation in favor of the City for all work performed by
the Contractor, its employees, agents and subcontractors.

d. All policies shall provide thirty days’ advance written notice to the City of
reduction or nonrenewal of coverages or cancellation of coverages for any reason.
Notices shall be sent to the City address in the “Notices to the Parties” section.

e. Should any of the required insurance be provided under a claims-made
form, Contractor shall maintain such coverage continuously throughout the term of this
Agreement and, without lapse, for a period of three years beyond the expiration of this
Agreement, to the effect that, should occurrences during the contract term give rise to
claims made after expiration of the Agreement, such claims shall be covered by such
claims-made policies.

f. Should any of the required insurance be provided under a form of
coverage that includes a general annual aggregate limit or provides that claims
investigation or legal defense costs be included in such general annual aggregate limit,
such general annual aggregate limit shall be double the occurrence or claims limits
specified above.

g. Should any required insurance lapse during the term of this Agreement,
requests for payments originating after such lapse shall not be processed untif the City
receives satisfactory evidence of reinstated coverage as required by this Agreement,
effective as of the lapse date. If insurance is not reinstated, the City may, at its sole
option, terminate this Agreement effective on the date of such lapse of insurance.

h. Before commencing any operations under this Agreement, Contractor
shall furnish to City certificates of insurance and additional insured policy endorsements
with insurers with ratings comparable to A-, VIII or higher, that are authorized to do
business in the State of California, and that are satisfactory to City, in form evidencing
all coverages set forth above. Failure to maintain insurance shall constitute a material
breach of this Agreement.
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i. Approval of the insurance by City shall not relieve or decrease the liability
of Contractor hereunder.

j. (Reserved)

24, Indemnification and General Liability. Contractor shall indemnify and save
harmless City and its officers, agents and employees from, and, if requested, shall
defend them against any and all loss, cost, damage, injury, liability, and claims thereof
for injury to or death of a person, including employees of Contractor or loss of or
damage to property, arising directly or indirectly from Contractor's performance of this
Agreement, except to the extent that such indemnity is void or otherwise unenforceable
under applicable law in effect on or validly retroactive to the date of this Agreement and
except where such loss, damage, injury, liability or claim is the result of active
negligence or willful misconduct of City and in not contributed to by any act of, or by any
omission to perform some duty imposed by law or agreement on Contractor, its
subcontractors or either's agent or employee. The foregoing indemnity shall include,
without limitation, reasonable fees of attorneys, consultants and experts and related
costs and City's costs of investigating any claims against the City. [n addition to
Contractor's obligation to indemnify City, Contractor specifically acknowledges and
agrees that it has an immediate and independent obligation to defend City from any
claim which actually or potentially falls within this indemnification provision, even if the
allegations are or may be groundless, false or fraudulent, which obligation arises at the
time such claim is tendered to Contractor by City and continues at all times thereafter.

25. Incidental and Consequential Damages. Contractor shall be responsible for
incidental and consequential damages resulting in whole or in part from Contractor’s
acts or omissions. Nothing in this Agreement shall constitute a waiver of limitation of
any rights which City may have under applicable law.

26. Liability of City. CITY’S PAYMENT OBLIGATIONS UNDER THIS
AGREEMENT SHALL BE LIMITED TO THE PAYMENT OF THE COMPENSATION
PROVIDED FOR IN SECTION 14 OF THIS AGREEMENT. NOTWITHSTANDING ANY
OTHER PROVISION OF THIS AGREEMENT, IN NO EVENT SHALL CITY BE LIABLE,
REGARDLESS OF WHETHER ANY CLAIM [S BASED ON CONTRACT OR TORT,
FOR ANY SPECIAL, CONSEQUENTIAL, INDIRECT OR INCIDENTAL DAMAGES,
INCLUDING, BUT NOT LIMITED TO, LOST PROFITS, ARISING OUT OF OR IN
CONNECTION WITH THIS AGREEMENT OR THE SERVICES PERFORMED IN
CONNECTION WITH THIS AGREEMENT.

27. Nondisclosure. City agrees that it shall treat the Licensed Software with the
same degree of care as it treats like information of its own, which it does not wish to
disclose to the public, from the date the lLicensed Software is Accepted by the City until
the license is terminated as provided herein. The obligations of the City set forth above,
however, shall not apply to the Licensed Software, or any portion thereof, which:

a. is now or hereafter becomes publicly known;

b. is disclosed to the City by a third party which the City has no reason to
believe is not legally entitled to disclose such information;

c. is known to the City prior to its receipt of the Licensed Software;
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d. is subsequently developed by the City independently of any disclosures
made hereunder by Contractor;

e. is disclosed with Contractor’s prior written consent;

f. is disclosed by Contractor to a third party without similar restrictions.

28. Proprietary or Confidential Information of City. Contractor understands and
agrees that, in the performance of the work or services under this Agreement or in
contemplation thereof, Contractor may have access to private or confidential information
which may be owned or controlled by City and that such information may contain
proprietary or confidential details, the disclosure of which to third parties may be
damaging to City. Contractor agrees that all information disciosed by City to Contractor
shall be held in confidence and used only in the performance of the Agreement.
Contractor shall exercise the same standard of care to protect such information as a
reasonably prudent Contractor would use to protect its own proprietary data.

29. Protection of Private Information. Contractor has read and agrees to the
terms set forth in San Francisco Administrative Code Sections 12M.2, “Nondisclosure of
Private Information,” and 12M.3, “Enforcement” of Administrative Code Chapter 12M,
“Protection of Private Information,” which are incorporated herein as if fully set forth.,
Contractor agrees that any failure of Contactor to comply with the requirements of
Section 12M.2 of this Chapter shall be a matetial breach of the Contract. In such an
event, in addition to any other remedies available to it under equity or law, the City may
terminate the Contract, bring a false claim action against the Contractor pursuant to
Chapter 6 or Chapter 21 of the Administrative Code, or debar the Contractor.

30. Termination

a. Basis for Termination by Contractor. Coniractor shall have the right to
terminate this Agreement if City is delinquent in making payments of any sum due under
this Agreement and continues to be delinquent for a period of ninety days after the last
day payment is due; provided, however, that written notice is given to City by Contractor
of the expiration date of the ninety-day delinquency period at least ten days prior to the
expiration date or, to terminate this Agreement if City commits any other breach of this
Agreement and fails to remedy such breach within thirty days after receipt of written
notice by Contractor of such breach.

b. Basis for Termination by City. City shall have the right, without further
obligation or liability to Contractor (except as specified in Sections 29 (Protection of
Private Information) and 30{c} (Disposition of Licensed Software on Termination}
hereof): (i} to immediately terminate this Agreement or the applicable Authorization
Document if Contractor commits any breach of this Agreement and fails to remedy such
breach within thirty (30) days after written notice by City of such breach, in which event,
Contractor shall reimburse City in the same manner as for the removal of the Licensed
Software due to infringement under Section 13; or (i) to terminate this Agreement or the
applicable Authorization Document upon ninety (90) days prior written notice for any
reason if the license granted hereunder is for any term other than perpetual. [n the
event the license granted is perpetual, termination of this Agreement or the applicable
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Authorization Document by City shall be effective upon receipt by Contractor of written
notice of said termination.

c. Disposition of Licensed Software on Termination. Upon the expiration
or termination of this Agreement or an applicable Authorization Document for any
reason other than as provided for in Section 5{a) (Grant of License)}, City shall
immediately: (i) return the Licensed Software to Contractor together with all
Documentation; (i) purge all copies of the Licensed Software or any portion thereof
from all CPU’s and from any computer storage medium or device on which City has
placed or permitted others to place the Licensed Software; and (jii) give Contractor
written certification that through its best efforts and to the best of its knowledge, City has
complied with all of its obligations under Section 30(c).

d. Survival. This section and the following sections of this Agreement shall
survive termination of expiration of this Agreement:

13. | Infringement Indemnification. 27 | Nondisclosure.
17 | Submitting False Claims; Monetary 28 | Proprietary or Confidential
Penalties. Information of City
18 | Taxes 29 | Protection of Private
‘ Information.
19 | Payment Does Not Imply Acceptance | 39 | Non-Waiver of Rights.
of Work.
21 | Responsibility for Equipment 40 | Modification of Agreement
22 | Independent Contractor; Payment of | 41 | Administrative Remedy for
Taxes and Other Expenses Agreement Interpretation
23 | Insurance 42 | Agreement Made in California;
Venue.
24 | Indemnification and General Liability. | 43 | Construction
25 | Incidental and Consequential 44 | Entire Agreement
Damages.
26 | Liability of City.

31. Notice to the Parties. Unless otherwise indicated elsewhere in this Agreement,
all written communications sent by the parties may be by U.S. mail, and e-mail, and
shall be addressed as follows:

To City: Shahnam Farhangi
SFMTA
1 South Van Ness Avenue, Third Floor
San Francisco, CA 94102

To Contractor:
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Either party may change the address to which notice is to be sent by giving written
notice thereof to the other party. [f e-mail notification is used, the sender must specify a
Receipt notice. Any notice of default must be sent by registered mail, by courier or by
overnight delivery service.

32. Bankruptcy. In the event that either party shall cease conducting business in
the normal course, become insolvent, make a general assignment for the benefit of
creditors, suffer or permit the appointment of a receiver for its business or assets or
shall avail itself of, or become subject to, any proceeding under the Federal Bankruptcy
Act or any other statute of any state relating to insolvency or the protection of rights of
creditors, then at the option of the other party this Agreement shall terminate and be of
no further force and effect.

33. Subcontracting. Contractor is prohibited from subcontracting this Agreement or
any part of it unless such subcontracting is first approved by City in writing. Neither
party shall, on the basis of this Agreement, contract on behalf of or in the name of the
other party. An agreement made in violation of this provision shall confer no rights on
any party and shall be null and void.

34. Assignment. The services to be performed by Contractor are personal in
character and neither this Agreement nor any duties or obligations hereunder may be
assigned or delegated by the Contractor unless first approved by City by written
instrument executed and approved in the same manner as this Agreement.

35. Compliance with Americans with Disabilities Act. Contractor acknowledges
that, pursuant to the Americans with Disabilities Act (ADA), programs, setvices and
other activities provided by a public entity to the public, whether directly or through a
contractor, must be accessible to the disabled public. Contractor shall provide the
services specified in this Agreement in a manner that complies with the ADA and any
and all other applicable federal, state and local disability rights legislation. Contractor
agrees not to discriminate against disabled persons in the provision of services, benefits
or activities provided under this Agreement and further agrees that any violation of this
prohibition on the part of Contractor, its employees, agents or assigns will constitute a
material breach of this Agreement.

36. Sunshine Ordinance. In accordance with San Francisco Administrative Code
Section 67.24(e), contracts, contractors' bids, responses to requests for proposals and
all other records of communications between City and persons or firms seeking
contracts, shall be open to inspection immediately after a contract has been awarded.
Nothing in this provision requires the disclosure of a private person or organization's net
worth or other proprietary financial data submitted for qualification for a contract or other
benefit until and unless that person or organization is awarded the contract or benefit.
Information provided which is covered by this paragraph will be made available to the
public upon request.

37. Limitations on Contributions. Through execution of this Agreement,
Contractor acknowledges that it is familiar with section 1.126 of the City’s Campaign
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and Governmental Conduct Code, which prohibits any person who contracts with the
City for the rendition of personal services, for the furnishing of any material, supplies or
equipment, for the sale or lease of any land or building, or for a grant, [oan or loan
guarantee, from making any campaign contribution to (1) an individual holding a City
elective office if the contract must be approved by the individual, a board on which that
individual serves, or the board of a state agency on which an appointee of that
individual serves, (2) a candidate for the office held by such individual, or (3) a
committee controlied by such individual, at any time from the commencement of
negotiations for the contract until the later of either the termination of negotiations for
such contract or six months after the date the contract is approved. Contractor
acknowledges that the foregoing restriction applies only if the contract or a combination
or seties of contracts approved by the same individual or board in a fiscal year have a
total anticipated or actual value of $50,000 or more. Contractor further acknowledges
that the prohibition on contributions applies to each prospective party to the contract;
each member of Contractor's board of directors; Contractor's chairperson, chief
executive officer, chief financial officer and chief operating officer; any person with an
ownership interest of more than 20 percent in Contractor; any subcontractor listed in the
bid or contract; and any committee that is sponsored or controlled by Contractor.
Additionally, Contractor acknowledges that Contractor must inform each of the persons
described in the preceding sentence of the prohibitions contained in Section 1.126.
Contractor further agrees to provide to City the names of each person, entity or
committee described above.

38. Conflict of Interest. Through its execution of this Agreement, Contractor
acknowledges that it is familiar with the provision of Section 15.1083 of the City's Charter,
Article 11I, Chapter 2 of the City's Campaign and Governmental Code, and Section
87100 et seq. and Section 1090 et seq. of the Government Code of the State of
California, and certifies that it does not know of any facts which constitutes a violation of
said provisions and agrees that it will inmediately notify the City if it becomes aware of
any such fact during the term of this Agreement.

39. Non-Waiver of Rights. The omission by either party at any time 1o enforce any
default or right reserved to it, or to require performance of any of the terms, covenants,
or provisions hereof by the other party at the time designated, shall not be a waiver of
any such default or right to which the party is entitled, nor shall it in any way affect the
right of the party to enforce such provisions thereafter.

40. Modification of Agreement. This Agreement may not be modified, nor may
compliance with any of its terms be waived, except by written instrument executed and
approved in the same manner as this Agreement.

41. Administrative Remedy for Agreement Interpretation. Should any question
arise as to the meaning and intent of this Agreement, the question shall, prior to any
other action or resort to any other legal remedy, be referred to Purchasing who shall
decide the true meaning and intent of the Agreement.

42. Agreement Made in California; Venue. The formation, interpretation and
performance of this Agreement shall be governed by the laws of the State of California.
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Venue for all litigation relative to the formation, interpretation and performance of this
Agreement shall be in San Francisco.

43. Construction. All paragraph captions are for reference only and shall not be
considered in construing this Agreement.

44. Entire Agreement. This contract sets forth the entire Agreement between the
parties, and supersedes all other oral or written provisions. [f any provision of this
Agreement is held to be unenforceable, this Agreement shall be construed without such
provision.

45. Compliance with Laws. Contractor shall keep itself fully informed of the City’s
Charter, codes, ordinances and regulations of the City and of all state, and federal laws
in any manner affecting the performance of this Agreement, and must at all times
comply with such local codes, ordinances, and regulations and all applicable laws.

46. Graffiti Removal. Graffiti is detrimental to the health, safety and welfare of the
community in that it promotes a perception in the community that the laws protecting
public and private property can be disregarded with impunity. This perception fosters a
sense of disrespect of the law that results in an increase in crime; degrades the
community and leads to urban blight; is detrimental to property values, business
opportunities and the enjoyment of life; is inconsistent with the City's property
maintenance goals and aesthetic standards; and results in additional graffiti and in other
properties becoming the target of graffiti unless it is quickly removed from public and
private property. Graffiti results in visual pollution and is a public nuisance. Graffiti must
be abated as quickly as possible to avoid detrimental impacts on the City and County
and its residents, and to prevent the further spread of graffiti. Contractor shall remove
all graffiti from any real property owned or leased by Contractor in the City and County
of San Francisco within forty eight (48) hours of the earlier of Contractor's (a) discovery
or notification of the graffiti or (b) receipt of notification of the graffiti from the
Department of Public Works. This section is not intended to require a Contractor to
breach any lease or other agreement that it may have concerning its use of the real
property. The term "graffiti" means any inscription, word, figure, marking or design that
is affixed, marked, etched, scratched, drawn or painted on any building, structure,
fixture or other improvement, whether permanent or temporary, including by way of
example only and without limitation, signs, banners, billboards and fencing surrounding
construction sites, whether public or private, without the consent of the owner of the
property or the owner's authorized agent, and which is visible from the public right-of-
way. "Graffiti" shall not include: (1) any sign or banner that is authorized by, and in
compliance with, the applicable requirements of the San Francisco Public Works Code,
the San Francisco Planning Code or the San Francisco Building Code; or (2) any mural
or other painting or marking on the propenty that is protected as a work of fine art under
the California Art Preservation Act (California Civil Code Sections 987 et seq.) oras a
work of visual art under the Federal Visuai Antists Rights Act of 1990 (17 U.S.C. §§ 101
et seq.).

Any failure of Contractor to comply with this section of this Agreement shall
constitute a material breach of this Agreement.
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47. Food Service Waste Reduction Requirements. Contractor agrees to comply
fully with and be bound by all of the provisions of the Food Service Waste Reduction
Ordinance, as set forth in San Francisco Environment Code Chapter 16, including the
remedies provided, and implementing guidelines and rules. The provisions of Chapter
16 are incorporated herein by reference and made a part of this Agreement as though
fully set forth. This provision is a material term of this Agreement. By entering into this
Agreement, Confractor agrees that if it breaches this provision, City will suffer actual
damages that will be impractical or extremely difficult to determine; further, Contractor
agrees that the sum of $100 liquidated damages for the first breach, $200 liquidated
damages for the second breach in the same year, and $500)liquidated damages for
subsequent breaches in the same year is reasonable estimate of the damage that City
will incur based on the violation, established in light of the circumstances existing at the
time this Agreement was made. Such amount shall not be considered a penalty, but
rather agreed monetary damages sustained by City because of Contractor’s failure to
comply with this provision.

48. Cooperative Drafting. This Agreement has been drafted through a cooperative
effort of both parties, and both parties have had an opportunity to have the Agreement
reviewed and revised by legal counsel. No party shall be considered the drafter of this
Agreement, and no presumption or rule that an ambiguity shall be construed against the
party drafting the clause shall apply to the interpretation or enforcement of this
Agreement.
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IN WITNESS WHEREOQOF, the parties hereto have executed this Agreement on the day

first mentioned above.
CITY

Approved:

NATHANIEL P. FORD, SR.
Executive Director/CEQ
San Francisco Municipal
Transportation Agency

Municipal Transportation Agency
Board of Directors
Resolution No.

Dated:

Attest:

Secretary

Approved as to Form:

Dennis J. Herrera
City Attorney

By:

Robert K. Stone
Deputy City Attorney

CONTRACTOR

[company name]

By signing this Agreement, | certify that |
comply with the requirements of the Minimum
Compensation Ordinance, which entitle
Covered Employees to certain minimum
hourly wages and compensated and
uncompensated time off.

| have read and understood paragraph 35, the
City’s statement urging companies doing
business in Northern Ilreland to move towards
resolving employment inequities, encouraging
compliance with the MacBride Principles, and
urging

San Francisco companies to do business with
corporations that abide by the MacBride
Principles.

[name of authorized representative]
[title]

[optional: address]

[optional: city, state, ZIP]

City vendor number: [vendor number]
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