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1. PURPOSE

The Central Subway Program (CSP) established the Contract Modification (CMod) Task Force to
investigate and report on the Contract Modification (CMod) process. Specifically, the CMod Task
Force purpose is to examine the current procedures and practices related to processing changes
during construction and look for areas of improvement, especially related to the time to develop and
process a contract modification (CMod). A standing meeting was established for 10 weeks, with the
members of the task force noted below; to identify areas of possible improvement, and develop
recommendations for review by Sr. Management of the Program.

2. TASK FORCE MEMBERS

Member Role on Project Member Role on Project
Joon Park Contract Administator C J Dombrowski Estimator

Mike Acosta Resident Engineer Ken Barnhart Estimator

Mark Benson Construction Manager | Sarah Wilson Resident Engineer
Eric Stassevitch (Chair) | Program Manager Ben Volberding Office Engineer

3. DEFINITIONS

CMod — Change modification, or change order to the contract consistent with SFMTA general
provisions and Any decision, activity, event, or lack thereof, which has the potential to jeopardize the
success of the Project. A successful CSP will have met all of the following, as a minimum: 1) be
deemed to have realized the opportunities (goals and objectives) identified for the Project; 2)
completed within cost and schedule goals; 3) achieved the quality, safety and functional objectives set
by Project Owner and the stakeholders; and, 4) engendered no adverse political or stakeholder
reaction throughout its design, construction and startup.

COR - Change Order Request submitted by the Contractor in conformance with the contract Genral
Provisions, Article 6.

PCC - Potential Contract Change developed by the Engineer abd sent to Contractor with a request for
a proposal.

Merit Letter — Letter provided to the Contractor acknowledging merit or entitlement for a COR.

Scoping Meeting — Meeting held between the Contractor and the Engineer after merit has been
established for a COR to clearly identify the scope of work to be estimates for the change.

Contractor’s Proposal — Detailed cost proposal, developed in accordance with the contract Grenral
Provisions, Article 6, sumitted by the Contractor in support of the COR.

COR Response — See Merit Letter.

Independent Engineer’s Estimate — Estimate of the change work identified in the scoping meeting
or COR, prepared independent of the Contractor’s proposal and in accordance with the cost of the
work in Article 6 of the General Provisions.

Cost Comparison Sheet — Comparision of the Contractor’s cost proposal and the Independent

Engineer’s Estimate in a side by side comparison of the elments of the work in arder to illustrate
differences and develop a negotiation position around those differences.
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Record of Negotiations — Document signed by both parties, respresenting the negotiations
conducted to settle on the cost and time impacts of a change, recorded in sufficient detail to clearly
delineate the resolution of differences, and what are the final agreed to costs and time impacts.

CMod package — Collection of all of the required documents supporting the change management
process, compiled in one binder/package for circulation of approval signature. .

CMB - Configuration Management Board responsible for approval of all changes .

Executed Cmod — Contract Modification signed and agreed to by both parties.

4. GENERAL

41 BACKGROUND

The Central Subway Program awarded and began work on two of seven construction packages in
January of 2010, and 2011 respectively. The Program had in place Construction Management
Procedures, several addressing change management, to administer the contract in accordance with
SFMTA policies and procedures. In the spring of 2012, several reviews were conducted on the
process of change management. The reviews were both informal and formal culminating in several
workshops held with the FTA that specifically focused on costs. Borne out of these workshops was
the CMod Task Force, organized specifically to address the change management process and to
investigate why the process was taking a considerable amount of time to complete.

42 MEETINGS

At the initial meeting of the task force, a time frame of 10 meetings was established to accomplish the
task of examining the change management process, beginning with the initiation of a change through
the execution of change modification to the contract. The initial meeting included a brainstorming
session on the graphical depiction of the change process. The brainstorming session focused on
identifying where in the process a problem or issue was causing delays, stating what the root cause of
the problem or issue was and identifying areas of improvement. The Task Force then grouped the
various issues into five (5) areas of improvement, assigned members to champion one or more of the
areas and allocated one or two meetings per area of improvement to focus the Task Force efforts. A
standing weekly meeting was established, however, coordinating around task force members’
schedules and other project priorities, the ten meetings took place over the period beginning at the
end of August 2012 and concluding at the end of January 2013.

5. CHANGE MANAGEMENT PROCESS

The Change Management process is shown in the flowchart below and the elements of the process
are explained following.
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5.1 CORINITIATION

The Contractor submits a COR within seven days of the identification of a change, having first notified
the Engineer within twenty four hours. The Engineer reviews the COR and develops a finding of fact
and issues a letter of merit or no merit depending on the evaluation and justification for change.

5.2 COR PROCESSING

For CORs that have merit, a scope of the change is defined and the Contractor prepares an estimate
in accordance with the contract general provisions, and the Engineer prepares an independent
estimate. The Engineer then prepares a comparision of the Contractor’s cost and time proposal with
the Engineer’s independent estimate and time analysis. The Engineer utilizes the comparision to
develop a negotiation position. Negotiations are held with the Contractor, a record of negotiations is
prepared and signed by both parties.and the Engineer prepares a Contract Modification package for
approval.

5.3 CMOD EXECUTION

The CMOD package is a compilation of all the documents required to support the change process
together with the actual contract modification document. The contract modification is prepared by the
Engineer and signed by the Contractor, then placed in the package and routed for signatures by the

appropriate authority level for the dollar and time value of the change. Once fully executed by
SFMTA, one copy is provided to the Contractor for record purposes

6. IDENTIFYING THE ISSUES

The flowchart below provides the flow of change process based on the first two contracts..

CONTRACT MODIFICATION PROCESS TIMEL INE
SFMTA CENTRAL SUBWAY PROGRAM
CN1250/CN 1251

EXECUTED
CMB APPROVAL (approximately 9.5-13.5
weeks after CMB approval)
(1-2 weeks) (0.5 weeks)
Change initiated Receive COR/Cost . Draft RON and obtain
final
(W REE, FA Respass M| Frasese] s aoss: |2 o CHE ATEEES S GOV | SPM and SEMTA
N L s o present for approval negotiations X
or Field Directive) preliminary negotiation signatures
(2-3 weeks) (2 weeks) (2-3 weeks) (1 week) (1-2 weeks*)
Draft CMod Analysis . o
and revise as needed for| (Gt i ey ity CMod to SPM and City it Gt Send to SFMTA for
— . — for language/form — . package for ROCA | .
Contract Admin Atty for signatures X execution
approval Signatures
approval
*time between delivery
(concurrent) (concurrent) and execution
CCO Approval (Form 8
| | ffomSPMandCCO | | CMod pacakge to
Approval Memo from PM/CM for approval
SFMTA)

The Task Force members reviewed the above process timeline, compared it with current experiences
on Contract 1252 and the process outlined by the Program procedures and graphical depiction in
Section 5 above.
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Out of this the Task force identified five areas of improvement that if implemented would provide the
best opportunity to improve the timeline for processing changes.

The five areas of improvement identified are:

1. Timely Submission of the COR

2. Developing Finding of the Fact

3. Conducting Scoping Meeting/Estimate Preparation

4. Prepare Reconciliation of Costs

5. Change Order Process — Contract Provisions and Program Procedures align properly

7. AREAS OF IMPROVEMENTS

The Task Force focused meetings resulted in the development of summary sheets containing the
statement of the problem, identifying the root cause and developing recommendations for
improvements that would ultimately be presented to the Configuration Management Board (CMB) for
review and approval. The details of the meeting are contained in the meeting minutes together with
any supporting documents utilized in the meetings, see Appendix B. The summary sheets for area of
improvements can be found on Appendix C. Listed below are the actions taken by the Task Force.

7.1 AREA OF IMPROVEMENT # 1

Problem: Timely Submission of the COR

The task force reviewed the current initiation of a change, (being a differing site condition or
clarification, i.e. response to RFI) with actual events occurring on contrats1250, 1251, and 1252;
identified several challenges that are contributing to prolonging the process; namely timely actions by
both parties of providing written documentation for justification of the change. Also providing
clarification of what is considered acceptable information to properly delineate the change. The task
force agreed that the responsibility is the ultimately the Contractors’.

Root Cause:

The challenges of timely receipt of a COR from the contractor with complete information is part of a
set of conflicting priorities of identifying the actual change, quantifying the change, developing the
required documentation, while at the same time not impacting the progress of the work.

Recommendation for Improvements:

Program needs to develop measures to notify the contractor of the contractual obligations while at the
same time preserving the rights of the Agency.

Reexamine how the RE organizations participated in the identification of a change and how it must
keep in mind at all times the contractual relationship is with the prime contractor and not the
subcontractor.

The task force also recognized the need to The RE does not have knowledge of the subcontractor
scope of work and should only deal with the Prime in matters related to changes in the contract.

e Confirm actual time requirements in contract documents — review for consistency and cross
reference with procedures.

e Provide form delineating the minimum amount of information required for a COR.

o Develop letter templates 1) Reminder of contract obligations, expected date of receipt of info
2) Letter preserving Agency rights when untimely receipt

e Better tracking and follow-up on outstanding items
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7.2 AREA OF IMPROVEMENT # 2

Problem: Finding of the Fact

In the review of the initiation process and actual practices it was clear that during the review for merit,
although the work was being done, the documentation was not being developed in a timely manner to
support justification of merit/no merit. Both the actual write up, originally to come from the Contractor
and a review of merit or Finding of Fact to be prepared by the RE were not being developed until
much later in the process.

Root Cause:
A review of procedure CM 1101 indicates these requirements and RE’s are currently not performing

the required documentation at the initiation stage of the COR as required by the procedures.
Performing this action at the beginning rather than at the later stages of the process will allow the
process to continue in @ much more organized and structured approach.

Recommendation for Improvements:

Suggested possible improvements to follow-up on:
e Clarify contract provisions for Contractor required justification of COR
e Clarify if Contractor was provided required form for submission with COR
e Review procedure for areas that may need clarification and improvement
e Developed merit evaluation form
e Standard letter response
e Educate CM/RE organization on procedure requirements, provide adequate resources, and
follow thru

7.3 AREA OF IMPROVEMENT # 3

Problem: Scoping Meeting/Estimate Preparation

Meetings and communications do occur in order to develop the appropriate scope of the change, but it
is apparent that it has been done and is currently done in somewhat of a non-structured approach. It is
the continual revision to the scope and estimate that happens multiple times and toward the latter
stages of the process that is contributing to the length of time to process a change. It was reiterated
that if the improvements identified in #1 and #2, namely the timely and proper submittal of the COR,
together with the Finding of the Fact, that an agenda could be developed for a structured focused
meeting on the actual scope to be estimated.

Root Cause:

There is currently no formal Program document guiding the development of an estimate for changes,
and one is currently being prepared by the Project Controls (estimators) for review and approval by
the Program

Recommendation for Improvements:

Suggested possible improvements to follow-up on:

o Regularly scheduled meeting that focus on the CORs with merit.
Document with meeting minutes agreed to scope to be estimated.
Templates to break down scope into meaningful elements for estimating
Template for standardizing estimate
Price Analysis guidelines to ensure appropriate backup for engineer’s estimates
Summarize Estimate
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7.4 AREA OF IMPROVEMENT # 4

Problem: Reconciliation of Costs

Questions were raised about the timing of when the CMB sees the change and what presentation
materials are reviewed. It was clear that the CMB may either be currently in the process too early with
not enough information to make an informed decision or too late when the work has already been
performed.

Root Cause:

Delegation of Authority to Resident Engineer has not occurred and all changes must go to CMB.
Presentation of costs has not been formalized in procedures for established format, content, and
timing.

Recommendation for Improvements:

e Review procedures for when the CMB takes action on a change
Summarize Estimate with comparison to Contractor’s cost proposal
Prepare reconciliation of costs with description of differences and suggested negotiation
positions

o Prepare checklist for minimum package to be presented to CMB

e Develop rational for negotiation position for presentation to CMB

7.5 AREA OF IMPROVEMENT # 5

Problem: Change Order Process

It was clear from the discussion among the task force that the process called out in the current
contracts under construction, needs to be reviewed for completeness and compared to the Program
procedures. Also the participation of Contract Administration must be better defined and much earlier
in the process.

Root Cause:

All project participants are not clear on the change process, contract requirements, Program
Procedures. Clarity is required on the Agency process, and what is required content of acceptable
change modification so that all are working off the same understanding and process is not subject to
various interpretations on what is required.

Recommendation for Improvements:

¢ Involve Contract Admin in the initiation stage, review for merit
¢ Involve Contract Admin in scoping meeting and cost estimating review
o Review GPs to ensure adequate information is provided by contractor

8. CONCLUSIONS AND RECOMMENDATIONS

The outcome of the Task Force finding was significant in that all the the Task Force members believe
that with the implementation of the recommendations, the time to process changes for the Program
could be improved. The conclusions and recommendations of the Task Force are summarized below.
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8.1

8.2

May

CONCLUSIONS

1) Problems will occur when the contract documents and the Program procedures are not
properly aligned.

2) Adherence to the time periods outlined in the contract documents for the change process is
required for timely processing of changes

3) Timely evaluation of entiltlement of a change by experienced contract administrators and
construction managers is required early in the process.

4) Clear definition of the scope of the change is the most important aspect of timely development
of estimates, once entitlement has been established.

5) Program Sr. Management need to be informed at key steps of the process to allow for timely
approvals.

RECOMMENDATIONS

1) Clarify contract provisions for Contractor required justification of COR

2) Clarify if Contractor was provided required form for submission with COR

3) Review procedure for areas that may need clarification and improvement

4) Developed merit evaluation form

5) Standard letter response

6) Educate CM/RE organization on procedure requirements, provide adequate resources, and
follow thru

7) Clarify contract provisions for Contractor required justification of COR

8) Clarify if Contractor was provided required form for submission with COR

9) Review procedure for areas that may need clarification and improvement

10) Developed merit evaluation form

11) Standard letter response

12) Educate CM/RE organization on procedure requirements, provide adequate resources, and
follow thru

13) Regularly scheduled meeting that focus on the CORs with merit.

14) Document with meeting minutes agreed to scope to be estimated.

15) Templates to break down scope into meaningful elements for estimating

16) Template for standardizing estimate

17) Price Analysis guidelines to ensure appropriate backup for engineer’s estimates

18) Summarize Estimate

19) Review procedures for when the CMB takes action on a change

20) Summarize Estimate with comparison to Contractor’s cost proposal

21) Prepare reconciliation of costs with description of differences and suggested negotiation
positions

22) Prepare checklist for minimum package to be presented to CMB

23) Develop rational for negotiation position for presentation to CMB

24) Involve Contract Admin in the initiation stage, review for merit

25) Involve Contract Admin in scoping meeting and cost estimating review

26) Review GPs to ensure adequate information is provided by contractor
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CONTRACT CHANGE PROCESS
CONTRACTOR INITIATED CHANGE

1) Contractor submits a Change Order Request (COR) that
conforms to the requirements in Article 6 of the General
Provisions describing the change, the reason for the change,
a cost estimate, and any time impact associated with the
change.

DCC: The incoming document is appropriately catalogued and

electronically distributed with high priority.

2) The COR is evaluated by the Resident Engineer, a Finding of
Fact is drafted, and a "trend" is created for the COR within
the trend log.

3) If no merit is determined, the Contractor is issued a letter of

refute, and the COR is "closed" within the trend log.
DCC: The outgoing document is appropriately catalogued and
electronically distributed.
4) If merit is determined, the Contractor is issued a letter that
contains an affirmation of merit.
DCC: The outgoing document is appropriately catalogued and
electronically distributed.
5) A-requestis made for a cost/time estimate and a scoping
meeting. In addition, a change binder is created to contain all
change-related documents, and the COR is "collected" within
the CM13 database.
DCC: The outgoing document is appropriately catalogued and
electronically distributed.

6) Prior to cost estimating, the scope of work is defined, if
necessary by a scoping meeting between the Resident
Engineer and the Contractor. In addition, a Time Impact
Analysis (TIA) is drafted the contractor if applicable.

7) Both the Contractor and the Resident Engineer develop

independent cost estimates. Upon completion, the
Contractor's estimate is submitted to the Engineer.
DCC: The incoming document is appropriately catalogued and
electronically distributed.

8) Differences in costs are identified and reconciled.

9) If upon review, the estimates are found to be unacceptable,
the Resident Engineer may consider changing the scope of
work, which may entail additional meeting(s) with the
Contractor, and additional cost estimating.

10) If upon review, the estimates are found to be acceptable, then
the change is negotiated by the Contractor and the Engineer
at the next scheduled negotiation meeting. Prior to
negotiation, the Finding of Fact is updated with the available
new information. In addition, the TIA must be finalized, if
necessary. A formal Record of Negotiation is written by the
Resident Engineer.

11) Upon successful negotiation of a contract change, a Contract
Modification (CMod) is prepared by the Resident Engineer. In
addition, the change binder is updated to include all required
documents, and a Board Memo is submitted for the monetary
amount of the contract change. Initiation of a CMod includes
the following:

1la. Send the Contract Administrator an email request to
create the CMod within the CM13 database.

Check / verify specific wording.

Print two (2) copies of the CMod document.

The Construction Manager signs both Cmod
documents.

11b.
1lc.
11d.

12) The CMod is routed for approval / execution as follows:
12a. Transmit both CMod documents to the Contractor with a

standard letter.

12b. Receive both CMod documents with the Contractor's
signature.

12c. Transmit both CMod documents to the Configuration
Management Board (CMB), along with the completed
change binder.

12d. Receive one CMod document with the CMB member’s

signatures.
(If the CMod needs revision or the CMB deems the change as
unacceptable, additional steps may be necessary to
accomplish the contract change.)
DCC: Incoming / outgoing documents are appropriately
catalogued and electronically distributed.

13) The fully executed CMod is transmitted to the contractor with a
standard letter.

DCC: The outgoing document is appropriately catalogued and

electronically distributed.

14) Field work commences.
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DATE:

C Mod Task Force Meeting Minutes #01

August 14, 2012

MEETING DATE: August 13, 2012

LOCATION:

TIME:

ATTENDEES:

COPIES TO:

REFERENCE

SUBJECT:

821 Howard St, Main Conference Room

3:30 PM

J. Park (JP), M. Acosta (MA), M. Benson (MB), E. Stassevitch (ES), C. Dombrowski, (CD) , Ben

Volberding (BV), Ken Barnhart (KB), Sarah Wilson (SW)

Attendees: J Funghi (JF), S. Farhangi (SF), R. Nguyen (RN), B. Lebovitz (BL), D. Kuehn (DK),

File No. M544.1.5.0910.e

Project No. M544.1, Contract No. 149 Task 1-1.08
Construction

CMod Task Force Meeting # 01 — Rev. No. 0

RECORD OF MEETING (italicized text indicates status update of open items)

ITEM #

DISCUSSION

ACTION BY
DUE DATE

The CMod Task Force purpose is to examine the current procedures and practices
related to processing changes during construction and look for areas of improvement,
especially related to the time to develop and process a contract modification (CMod). A
standing meeting has been established at the time and place noted above, for the next
10 weeks, with the attendees shown above; to identify areas of possible improvement,
and develop recommendations for review by Sr. Management of the Program.

ES reviewed the current CMod process and provided a graphic illustrating the basic
steps involved with a Contractor initiated change from inception to execution. The
generic graphic was broken down into basic steps : initiation, processing, execution
for more in-depth discussion. The purpose of today’s meeting was to review the
process and brainstorm ideas for areas of improvement; assign members of the task
force to further develop ideas and recommendations for review at future meetings.
The Task Force would then take one or two of the ideas and hold focused discussions
at future meetings with the intent of developing recommended improvements in the
process.

Area of Improvements #1 — Timely Submission of the COR

The task force reviewed the current initiation of a change, (being a differing site
condition or clarification, i.e. response to RFI) with actual events occurring on 1250,
1251, and 1252; identified several challenges that are contributing to prolonging the
process. The challenges of timely receipt of a COR from the contractor with complete
information is part of a set of conflicting priorities of identifying the actual change,
qguantifying the change, developing the required documentation, while at the same time
not impacting the progress of the work. The task force agreed that the responsibility is
the Contractors’ and the Program needs to develop measures to notify the contractor
of the contractual obligations while at the same time preserving the rights of the

SW/MA/KB
08/21/12
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ITEM # DISCUSSION ACTION BY
DUE DATE

Agency. The task force also recognized the need to reexamine how the RE
organizations participated in the identification of a change and how it must keep in
mind at all times the contractual relationship is with the prime contractor and not the
subcontractor. The RE does not have knowledge of the subcontractor scope of work
and should only deal with the Prime in matters related to changes in the contract.
Suggested possible improvements to follow-up on:
e Confirm actual time requirements in contract documents — review for
consistency and cross reference with procedures. (KB)
o Develop letter templates 1) Reminder of contract obligations, expected date of
receipt of info 2) Letter preserving Agency rights when untimely receipt
e Better tracking and follow-up on outstanding items
4— Area of Improvement # 2 — Finding of the Fact MB
In the review of the initiation process and actual practices it was clear that during the 08/21/12
review for merit, although the work was being done, the documentation was not being
developed in a timely manner to support justification of merit/no merit. Both the actual
write up, originally to come from the Contractor and a review of merit or Finding of Fact
to be prepared by the RE were not being developed until much later in the process. A
review of procedure CM 1101 indicates these requirements and RE’s are currently not
performing the required documentation at the initiation stage of the COR as required
by the procedures. Performing this action at the beginning rather than at the later
stages of the process will allow the process to continue in a much more organized and
structured approach.
Suggested possible improvements to follow-up on:
e Clarify contract provisions for Contractor required justification of COR
o Clarify if Contractor was provided required form for submission with COR
o Review procedure for areas that may need clarification and improvement
e Educate CM/RE organization on procedure requirements, provide adequate
resources, and follow thru
5- Area of Improvement #3- Scoping Meeting/Estimate Preparation SW/MB/CJ/
Meetings and communications do occur in order to develop the appropriate scope of BV
the change, but it is apparent that it has been done and is currently done in somewhat 08/21/12
of a non-structured approach. It is the continual revision to the scope and estimate that
happens multiple times and toward the latter stages of the process that is contributing
to the length of time to process a change. It was reiterated that if the improvements
identified above, namely the timely and proper submittal of the COR, together with the
Finding of the Fact, that an agenda could be developed for a structured focused
meeting on the actual scope to be estimated. There is currently no formal Program
document guiding the development of an estimate for changes, and one is currently
being prepared by the Project Controls (estimators) for review and approval by the
Program.

Suggested possible improvements to follow-up on:
o Regularly scheduled meeting that focus on the CORs with merit.
o Document with meeting minutes on agreed to on scope to be estimated.
e Templates to break down scope into meaningful elements for estimating
e Price Analysis guidelines to ensure appropriate backup for engineer’s

estimates

e Summarize Estimate with comparison to Contractor’s cost proposal
e Develop negotiation position for presentation to CMB

CMod Task Force — No. 01 Page 2 of 3



ITEM # DISCUSSION ACTION BY
DUE DATE
6- Area of Improvement #4- Reconciliation of Costs ES/SW/MA/
Questions were raised about the timing of when the CMB sees the change and what CJ
presentation materials are reviewed. It was clear that the CMB may either be currently 08/21/12
in the process too early with not enough information to make a informed decision or
too late when the work has already been performed.
Suggestions for areas of improvement:
e Review procedures for when the CMB takes action on a change
e Prepare reconciliation of costs with description of change and suggested
negotiation positions
e Prepare checklist for minimum package to be presented to CMB
7- Area of Improvement #5- Change Order Process MB/JP/ES
It was clear from the discussion among the task force that the process called out in the 08/21/12
current contracts under construction, needs to be reviewed for completeness and
compared to the Program procedures. Also the participation of Contract Administration
must be better defined and much earlier in the process.
Suggested for areas of improvement:
e Involve Contract Admin in the initiation stage, review for merit
¢ Involve Contract Admin in scoping meeting and cost estimating review
¢ Review GPs to ensure adequate information is provided contractor
ACTION ITEMS
ITEM MTG A(,\ZA'I-'rIgN DUE
# DATE DATE DESCRIPTION BIC DATE STATUS
3 08/13/12 | og/13/12 | 'mely Submission of the COR sw 08/21/12 | Open
4 | osnzn2 | os;s;e | Finding of the Fact MB 08/21/12 | Open
5 08/13/12 08/13/12 Scoping Meeting/Estimate Preparation SW 08/21/12 Open
6 | 081312 | o3z | Reconciliation of Costs ES 08/21/12 | Open
7 08/13/12 | os/13/12 | Change Order Process MB 08/21/12 | Open

Meeting adjourned at 4:30pm

These meeting minutes have been prepared by E. Stassevitch and reviewed by M. Benson, and are the

preparer’s interpretation of discussions that took place. If the reader’s interpretation differs, please

contact the author in writing within four (4) days of receipt of these minutes.

Signhed:

[initials of preparer & reviewer] Date:

CMod Task Force — No. 01

[Date review completed]

Page 3 of 3




17 yYoIewW
TYNNVH T

S661

4234

SR 1:3é o]

uotT3idas

.ON 2

Figure 4-1
Flow Chart for Change Order Process
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1) The Initlator prepares a Change Request that conclsely describes the changs, the reéson tor the
change, and an order-of-magnitude cost estimate assoclated with the change. Importantto

. — Include tollal costs): aggcla}fed with crmge (Charl\ge N(;tlche (CN) \s‘rgparauonncost and i
’ construction cost). RE pertorms prellminary reviews of change with appropriate agencles, |
?:éﬂilt“[“p"o‘&?&fﬁ tcrha::;:)-clgzngd Chengs. applicable, RE forwards the Change Request to the BATC Project Manager who transmits It to
e, ' ; the BART Project Manager. |
STOP No : 2) BART Project Manager reviews documant and directs the RE to proceed with CN praparation; or
disapproves Change Request and retums to RE with direction to track as potential claim if
Track for potentlal ‘ Yes - appropriate, . |
e s sppropte 3) RE Informs Contractor of upcoming change. RE directs development of CN for Contractor's
Modly GN. || Davslops costs proposal and englneer's estimate, BATC Projact Manager or RE sends CN to appropriate
M o, Lmbieded | 7] O agencles for approval, f anllcable. RE sends CN to BATC Project Manager for transmission to
Cl  Cines sopopt ' - BART Project Manager. If required a Notice to Proceed Change Notica with a not-o-exceed
fines ppopies ~ doller amount Is lssued.
H sToP Y \/ 4) BART Project Manager reviews and approvesldisapproves CN before forwarding for Contractor's
A cost proposal. RE must Idenilfy areas of difference between the CN and the Intial Change
Yi‘ Request. | ' -
N Enginest “Requent 1Contraclor
OfCN 5) RE sends formal latter requesting the Contractor's cost proposal within 10 days of recelpt. RE
E TEngeers | Copvactor requests formal engineer's estimate from estimators assigned to support the particutar project.
Estimate |- : owm o | '
Prepatation Preparalion
[ =re |
N \ Reviews & -
0 Reconclee ' 8) RE reviews cost Information to ensure that costs assocated with scope of work are conslstent.
T - Devalo :
Pro-negotietion 7) RE prepares a monetary settiement range for each element In the scope of work which has an
| Poaton assoclated cost. ' ‘
E 8) RE directs preparatian of Finding of Fect. (See PF-24.)
utalon | | ool ' . .
Relurn {o Step 3 f Scope Boshion d“ package 9) RE assembles package contalning Finding of Fact, pre-negotiation settiement ran?e
change oqureenawoot | Difects recommendations, and the ON for forwarding to the BATC Project Manager, who fransmits it to
21;’%?.”" inckatpelen | the BART Project Manager for approvaVdisapproval,
STOP No o .
: : 10 BART Project Manager reviews and approves/disapproves negotiation package.
Return to Step 31t Seope Yo .
changa requires now cost -
proposal; track as potential ) '
¢laim.
A .
: | Hogchstes 11) RE negotiates and prepares summary record of negotiations. (see PF-24.)
B Coniractor : |
. ANEENEENR Idlllllllllllllllllll*lllllllllllIlllillllll!lllllllIlillllllllllllllllllllllllllillllllll EEER
| o ‘ R -
memlos fa [l Proparis - .
C| 1 Jeee I > Free 12) RE directs preparafion of CO gnd CO package In accordance with PF-24,
, Dlrectedfor .| o :
Hi ! Ranegoliallon -1~ Auihory
| ‘ A | Rous ' - :
| A A‘\ A | ol 13) RE obtalns other agencles' concurrence with Change Order, if applicable. RE transmits complete
Track s planlal e | Approral ' CO/CO package to BATC designated Contract Adminlstrator for BATC/BART for approval
N signatures routing. BATC Contract Administrator is responsibie for conforming approved COs
' and properly distributing.
G STOP ‘ ' -
E Yo 14) Monatary authorlty approves/disapproves GO,
RE Transmils . : ; . |
0 COto 15) RE racalves.CO from BATC Contract Administrator and formally transmits to Contractor for
Coniracio signatures and Notlce to Proceed.
ot | g . : :
D ' ;mm —N 16) Contractor slgns and returns two origlnals to RE for transmittal to BATC Contract Adminlstrator
E o Yes . or .
R ‘ Contractor refuses to sign and must perform work under protest,
— Proew::d
Work
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1) Contractor submits a Request For Change (RFC) that
conforms to the requirements in Section GC-42 of the
General Conditions describing the change, the

reason for the change, a cost estimate, and any time
impact associated with the change.

DCC: The incoming document is appropriately catalogued and
electronically distributed with high priority.

2) The RFC is evaluated by the Engineer, a Finding of Fact is
drafted, and an "issue" created for the change within the
Expedition database.

3) If no merit is determined, the Contractor is issued a letter of

refute, and the RFC is "closed" within the Expedition
database.
DCC: The outgoing document is appropriately catalogued and
electronically distributed.

4) If merit is determined, the Contractor is issued a letter that
contains an affirmation of merit and notification that a
Change Notice (CN) will be forthcoming.

DCC: The outgoing document is appropriately catalogued and
electronically distributed.

5) A Change Notice (CN) is issued, along with a letter that
contains reference to the RFC, a request for cost/time
estimate, and language pertaining to a scoping meeting. In

addition, a change binder is created to contain all
change- related documents, and the RFC is

"collected" within the Expedition database.
DCC: The outgoing document is appropriately catalogued and
electronically distributed.

6) Prior to cost estimating, the scope of work is defined, if
necessary by a scoping meeting between the Engineer and

the Contractor. In addition, a Time Impact Analysis (TIA) is
drafted.

7) Both the Contractor and the Engineer develop independent

cost estimates. Upon completion, the Contractor's estimate
is submitted to the Engineer.
DCC: The incoming document is appropriately catalogued and
electronically distributed.

8) Differences in costs are identified and reconciled.

9) If upon review the estimates are found to be unacceptable, the
Engineer may consider changing the scope of work, which

may entail additional meeting(s) with the Contractor,

and additional cost estimating.
10) If upon review the estimates are found to be acceptable, then
the change is negotiated by the Contractor and the

Engineer at the next scheduled negotiation meeting.
Prior to negotiation, the Finding of Fact is updated with
the available new information. In addition,
the TIA must be finalized, if

necessary. A formal Record of Negotiation is written by the

Engineer.

11) Upon successful negotiation of a contract change, a contract
Change Order (CO) is prepared by the Engineer. In
addition, the change binder is updated to include all
required documents, and a Board
Memo is submitted for the monetary amount of the
contract change. Initiation of a CO includes the following:

1la. Send the Contract Administrator an email request to
create the CO within the Expedition database.

11b. Check / verify specific wording.

11c. Printtwo (2) copies of the CO document.

11d. The Construction Manager signs both CO documents.

12) The CO is routed for approval / execution as follows:
12a. Transmit both CO documents to the Contractor with a
standard letter.
12b. Receive both CO documents with the Contractor's
signature.
Transmit both CO documents to the Client, along with
the completed change binder.
12d. Receive one CO document with the Client's signatures.
(If the CO needs revision or the client deems the change as
unacceptable, additional steps may be necessary to
accomplish the contract change.)
DCC: Incoming / outgoing documents are appropriately
catalogued and electronically distributed.

12c.

13) The fully executed CO is transmitted to the contractor with a
standard letter.

DCC: The outgoing document is appropriately catalogued and

electronically distributed.

14) Field work commences.
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(c) Unusual construction techniques.

(d) Accidents or damages.

(e) Unsafe or hazardous working conditions.

(f) Job visits by prominent personnel.

(g) Areas or activities where claims and/or changes may
be anticipated.

See Procedure PF-21.

Change Processing

Administration of a construction contract encompasses
making necessary changes to the contract. Although
changes may be initiated by BART, BATC, the ECM, other
agencies, or the Contractor, the Resident Engineer begins
the process shown in Figure 4-1 and follows it to
completion. The Resident Engineer is responsible for
administration and for the constructibility review of all
changes. The Resident Engineer keeps a log of these
changes, indicating their origins, their status, and

their potential for leading to a claim.

A change to the contract may be initiated if it fulfills

one or more of the following criteria:

(a) It is essential for system safety.

(b) It is an operational necessity.

(c) It is a net credit to the contract.

(d) It 1is required to comply with changed Owner

requirements, changes in criteria, changes to meet

Section 4
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the requirements of other Agencies as determined
necessary by BART.

(e) It is necessary to fulfill the intent of the
contract.

Changes are started when the initiator of the change
prepares a Change Request, which is a brief, simple form
directed to the BATC Project Manager, who will transmit
it to the BART Project Manager. The Change Request
includes a description of the change, reasons for the
change, an order-of-magnitude preliminary estimate of
costs, and anticipated impacts. Change Requests are used
similarly, yet separately, to advise the appropriate
monetary authority of expenditures against a contractor’s
allowance. The appropriate monetary approval authorities
are given in Table 4-1, Monetary Approval Authorities.
(See Procedure PF-24.) If the Change Request is
approved, the Resident Engineer directs preparation of a
Change Notice (CN). If the Change Request is disapproved
and the change was requested by the Contractor, the
Resident Engineer must exercise judgment in determining
whether to send a letter advising the Contractor of the
Notice of Potential Claim process. A sample letter
appears as Figure 4-2. All CNs are tracked by a unique
number assigned by the Resident Engineer. The Resident
Engineer maintains a log of all CNs. A separate log is
maintained to track potential claims. (See Procedure
PF-38.)

Changes involving modification of the design or

specifications (design changes) are normally prepared by

BART or BATC Engineering. Field changes may be prepared

Section 4
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Figure 4-1
Flow Chart for Change Order Process
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change. and an order-of-magntude cost estimate assoclated with the changs. Important to
‘ A include total costs assoclated with change (Change Notice (CN) preparation cost and
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12) RE directs prepﬁra{tlon of CO and CO package In accordance with PF-24.

18)

RE obtains other agencles' concurrence with Change Order, K applicable, RE transmits complets
COICO package to BATC designated Contract Administretor for ATC/BART for approval

signatures routing, BATC Confract Administrator is responsible for conforming approved COs
and properly distributing.

14) Monetary authorlty approves/disapproves CO.

15) RE teceh:/es.cb from BATC Contract Administrator and formally transmits to Contractor for

16

signatures and Notice to Proceed.

) Contractor slgns and returhs two orlglnals to RE for transmittal to BATC Contract Admlnlslrator
or

‘ Contractor refuses to sign and must perform work under protest,



Table 4-1
Monetary Approval Authorities

Authority Limits on Value
Resident Engineer up to $10,000 (See Notes.)
Construction Manager up to $25,000 (See Notes.)
BART Project Manager up to $50,000 (See Notes.)
Assistant General up to $200,000 (See Notes.)
Manager-Development
BART District over $200,000 OR more than 10%
Board of Directors (cumulative) of contract’s original price
IMPORTANT NOTES

1)

(2)

3)

(4)

(5)

The Assistant General Manager — Development must be notified
in writing of any change that would cause cumulative change
costs to exceed 3% of the original contract price. This
includes costs committed by Notice-to-Proceed Change Notices.
Written notification is also required on each allowance line
item when committed costs consume 75% of the contractual
allowance item.

The General Manager must be notified in writing of any change
that would cause cumulative change costs to exceed 7% of the
original contract amount. This includes costs committed by
Notice-to-Proceed Change Notices. This notification will be
done through the Assistant General Manager-Development.

Review by BART Legal and Procurement is required for any
change (1) in excess of $100,000, (2) altering General
Conditions or Supplementary Conditions, or (3) altering any
provision of the Contract that affects time of performance or
liquidated damages.

Regardless of value, any change that substantially alters the
obligations of the District or the Contractor must be
submitted to the Board.

Monetary Approval Authorities shown above apply to positive
values of dollar amounts only, not absolute or negative
amounts.

RE MANUAL Section 4
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Date

Reference: (Contractor’s) Letter No., (Title)

Dear Mr. XXXXXX:

The change you requested was disapproved on (date) for
the following reason(s): (insert reason or reasons_itemized in

clear paragraph form).

If you wish to file a Notice of Potential Claim, please follow the
process described and the requirements given in Supplementary
Conditions 9. .1 of your contract.

Please keep us informed as we want to work with you to achieve a
successful project.

Yours sincerely,

Figure 4-2

Letter Apprising Contractor of Notice of Potential Claim Process

RE MANUAL Section 4
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by the Resident Engineer with assistance from BATC
Engineering. These may be at the request of the
Contractor, and may involve a change in specified
construction methods or changes to improve
constructibility.

Changes to the contract that involve time extensions may
affect the critical path work activities and thereby
delay milestone or contract completion. The Resident
Engineer is responsible for taking all of the actions
necessary to minimize the impact of changed work on the
schedule. The actual impact of changed work on the
critical path must also be analyzed by the Construction
Manager.

The Resident Engineer transmits the completed CN to the
BATC Project Manager, who sends it to the appropriate
monetary authority for approval; the Resident Engineer
notes in the transmittal any significant differences from
the Change Request and the rationale for thenm. The
monetary approval authority is responsible for notifying
the next level of authority if the CN is near his or her

monetary authority limit.

When the Resident Engineer obtains the approval from the
appropriate monetary authority, the CN is formally
transmitted to the Contractor with direction to prepare
time and cost proposals for the proposed change work. At
the same time, the engineer’s estimate is requested from

estimators assigned to support the particular project.

Section 4
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Contractor’s Proposal

General Conditions GC 4.2.2, Contractor’s Change Work
Proposal, requires the Contractor to submit a proposal
with a detailed breakdown of costs including separate
estimates for labor, materials, equipment, and
subcontract work, as well as for any extended time
required. General Conditions GC 4.2.2 and GC 9.3 limit
the mark-up for subcontractor’s bond, overhead, and

profit to set percentages that may not be exceeded.

See Table 4-2 for dollar thresholds and corresponding
details of Contractor’s proposal and cost support data
required.

The Contractor will apply a percentage to direct labor
costs to compensate for indirects such as health
insurance and pension. This percentage may be by
individual crafts or a composite for all crafts. Labor
surcharge rates are stipulated either in the General
Conditions or the Special Provisions of the contract.
Fringe benefit statements should be obtained from the
Prime and each subcontractor so that adequate records are

available to reconcile labor rates charged to certified

payrolls. The percentage used requires the approval of
the Resident Engineer with the concurrence of the BATC
Project Manager, but, once approved, it may be applied to
all changes.

Section 4
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Table 4-2 [
PRICE REASONABLENESS DOCUMENTATION

FOR CONSTRUCTION, SYSTEMWIDE, AND PROCUREMENT CONTRACT CHANGE ORDERS

. . Cost Proposal Technical Pricing Pr
II Engineer’'s ' ¢ © i
E:timate Format and Evaluation Support by Arﬁrti s Negotiation N P"f:et.
Support _Pricing Audit v Objectives egotiation
01,000,000T {4) Must
and Estimate with request
Above (i) three lovels Technical support
of detail Evaluation from Audit Price
or Work Memorandum . - iati
$500,000 Breakdown by Resident lxu:‘tt n?ufy At?a?ﬂ is Neggzl'eation Nset?:\tlr:alr:/n I
‘%Iggo Structure, (i) Written Cost Engineer or th?s' : in M emv: Objectives Memorandum
’ s priced bill of Proposal with other pricing i pncing Memorandum with price
materials and three levels specialist action recap
{iii) other costs of Contractor
as factors .
cost detail.
Support required
for any
ine i Technical . . . .
(3) line item over : May advise Combined Cost Analysis Price
Estimate with $50,000. MEJ::’::::&“ Audit at and Pre-Negotiation Negotiation
(i) two levels of ra P.M.’s Objectives Short Form Summary
by Resident
detail, (ii) a ‘éngineer discretion Memorandum Memorandum |
priced bill of
matenals and
$25,000 and (iii) other . . ;L
below costs as factors Comg;)q:dtic o:tsmn:iy:w":n& P;&'::%‘::":t'on
$100,000 Short Form No notice jective ort Fo emor
Technical to Audit
. Evaluation by required
$10,000 and | Estimeas with J?L’L‘EZZ.CV‘J&L Resident below
l;olow one level of one level of Engineer $100,000 Price Reasofn;blen.ess. Par?)graphs in Summary
I s25,000 detail and Contractor cost of Negotiations Document
priced material detail.
n
One Level
Order of
Bel Magnitude . . Lo
ow . Statement in Summary of Negotiations Document that the recommended price is fair and
$10,000 Estimate on reasonable
‘ Change Notice )
form is
sufficient

Notes regarding Engineer’s Estimate:

1) One level Order of Magnitude Estimate can be a single amount.
2) Estimate with one level of detail; include prices for labor, material and equipment categories.
3) Two levels of detail; Example: Detail for all items of material which make up the price for the material category.
4) Full price analysis including all detailed back-up.
RE MANUAL
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Engineer’s Estimates

All changes to the contract require an engineer’s
estimate of the value of the changed work. For changes
within the Resident Engineer’s authority, the Resident
Engineer may analyze the Contractor’s proposal. If the
Resident Engineer uses the Contractor’s proposal as the
estimate, all cost elements must be adequately identified
in the proposal, and the Resident Engineer is responsible
for ascertaining their accuracy and reasonableness.
Special emphasis should be given to assuring that the
full scope of work has been addressed and that decreases
or deletions of work have been included. The
Contractor’s proposal is marked up and signed by the
Resident Engineer as "Resident Engineer’s Estimate and

Cost Analysis."

For changes beyond the Resident Engineer’s authority, the
Resident Engineer 1is responsible for requesting the
formal estimates for cost and time from the estimators
assigned to support the particular project. If
particular expertise is required, estimating assistance
may be requested through the BATC Project Manager. All
estimate requests must provide a scope of work and
sufficient pertinent information so that the estimate
corresponds to the change work. The Resident Engineer is
responsible for making sure that both the Contractor and
the estimator assigned to prepare the engineer’s estimate
have the same understanding of the scope. The estimate
must be requested as soon as the CN is issued to the
Contractor. The engineer’s estimate should be

prepared independent of and ahead of the Contractor’s

proposal. In instances where the Contractor’s proposal

Section 4

1995 54 Change No. 5



RE MANUAL

pre-dates the engineer’s estimate, a certification letter
should be provided for the files by the Resident Engineer
certifying that the engineer’s estimate was prepared
independent of the Contractor’s proposal. See Table 4-2
for dollar thresholds and corresponding details of
engineer’s estimate required.

District Change Order Pricing Policies

The District’s policy as stated in the BART Procurement
Manual with respect to change order price negotiation is
the following:

(a) Price negotiation is a technique used in the
absence of direct price competition to reach a
sound decision on contract price.

(b) Price negotiations shall be based upon adequate
correlation between the technical aspect (scope of
work) and the price aspect of the Contractor
proposal.

(c) Price negotiations shall be conducted in two steps,
an evaluation and discussion of technical proposals
(scope definition) first and then a separate
evaluation and discussion of cost/price proposals
consistent with the defined scope.

(d) Price negotiations shall be supported by an
independent cost or price estimate by the District,
or District’s Engineer, prepared in advance of
receipt of the Contractor’s cost or price proposal;

or revised as appropriate in advance of any

Section 4
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(e)

(f)

RE MANUAL
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associated revisions to the Contractor’s cost or
price proposal.

Price negotiations shall take place only at the
appropriate times. That is, (i) only after the
technical proposal has been evaluated and discussed
completely; (ii) complete, fully documented and
supported cost or price proposals have been
received; (iii) the cost or price proposal has been
compared against the technical proposal for
consistency with the defined scope of work,
necessity, and appropriateness of the individual
elements of the proposed cost or price; (iv) the
cost or price proposal has been analyzed using
contractor furnished cost or price data if
applicable and the District’s cost or price
estimate; (v) all issues of fact have been resolved
and the assumptions and judgements made by the
Contractor in developing the price or cost proposal
have been clearly stated; and (vi) pre-negotiation
objectives developed and reviewed as necessary.

The negotiated price shall be summarized in a price
negotiation memorandum. This summarization shall
be adequate to support a rapid reconstruction of
all major considerations of the particular pricing
effort. It must demonstrate how the pricing effort
proceeded from engineers estimate and contractor

price proposal, to pre-negotiation objectives, to

Section 4
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agreed upon price. It must also indicate the
extent to which Contractor submitted price or cost
data were not considered or, although considered,
were not relied upon in reaching agreement on
price.

The District’s policy with respect to negotiated price is

to:

(a)

(b)

(c)

contract for change orders from responsible
Contractors at negotiated prices that BART
determines to be fair and reasonable,

negotiate each price separately and independently
and not

(1) use proposed price reductions under other
unrelated actions as a factor or

(2) consider 1losses or profits realized or
anticipated under other negotiations or

actions; and

not include in the negotiated price any amount for
a specified contingency to the extent that the
contract provides for price adjustment based upon
the occurrence of that contingency.

The determination that a negotiated price is fair and

reasonable shall be based upon some form of written

analysis, either on the basis of price, cost and profit,

or some combination of both price and cost, made prior to

making any agreement to revise or modify the contract
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involving compensation.

Where the negotiated price cannot be supported with a
determination that the negotiated price is ’fair and
reasonable’ then it shall be determined as '’best
obtainable’ and approval from the appropriate person one
level above the Delegated Authority for Monetary Approval
of the Change Order amount shall be obtained and included
in the contract file.

The District’s policy with respect to negotiated profit
or fee for non job-site change order costs is as follows:

(a) Where price analysis alone is insufficient to
support a determination that the proposed price is
fair and reasonable then cost and profit or fee
must be separately analyzed and negotiated. The
Contractor’s proposed fee or profit shall be
analyzed using structured approaches to provide a
discipline for ensuring that all relevant factors
are considered.

The District’s policy with respect to subcontracted

pricing is as follows:

(a) Subcontract costs and pricing arrangements are
significant elements to be considered during price
negotiations with the prime, and in arriving at a
determination that the negotiated price is fair and
reasonable.

(b) Basic responsibility for selecting subcontractors,

managing subcontractor performance and determining
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that consistent with District pricing policy and
procedures, the proposed subcontractor pricing is
’fair and reasonable’ is the responsibility of the
Contractor. Such determinations shall reasonably
conform to District requirements for prime
contractor pricing determinations.

Technical Evaluation

Technical evaluation is the examination and evaluation of
functions that cause costs to occur and provide useful
information such as definition of quantities and kinds of
materials, 1labor classifications, quantity of hours,
procedures, processes, etc. Technical evaluation is to
be performed by personnel having specialized knowledge,
skills and experience regarding the scope of the proposed
contract change. A technical evaluation that does not
address individual elements of «cost (i.e. 1labor
categories, labor hours, material, other direct costs,
etc.) but merely states that the proposal is acceptable,
is not considered adequate.

All change order documentation whereby the Resident
Engineer makes a determination that the Contractor’s
proposed price or cost is fair and reasonable shall
include a separate determination that 1) the Contractor
cost proposal is responsive to the Change Notice for
contract change proposal and 2) the individual elements
of the cost proposal are, necessary and appropriate to
satisfy the District’s requirements. This determination
shall be presented in the form of a memorandum -
"Technical Evaluation Memorandum" and will form the basis

for subsequently performing cost or price analysis as
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necessary.

For all <change orders with price reasonableness
determinations $10,000 and above, a technical evaluation
memorandum shall be developed and made available to the
individuals responsible for price or cost analysis. For
change orders under $100,000, a short form Technical
Evaluation Memorandum may be used ( See PF-24, Exhibit 13
for a sample Form) Technical Evaluation Memorandum for
change orders over $100,000 will generally follow the
same format as the Short Form and will contain at a
minimum all the information required on the Short Form
but in a more elaborate nature.

Audit Support

BART’s Internal Audit Department can support the change
order price negotiation effort by thoroughly exploring
the support and accounting data and systems that backs up
a Contractor’s cost proposal. The role of BART Internal
Audit in pricing actions is advisory only; that is,
Internal Audit may advise but not direct the Resident
Engineer. However, if the Resident Engineer does not
accept the auditor’s recommendations, the Resident
Engineer must document in either the pre-negotiation
objectives, or in the price negotiation memorandum, the
rationale for not accepting the auditor’s

recommendations.

For all change orders with ©price reasonableness
determinations of $1,000,000 and above in absolute value,
a request from the Resident Engineer for audit support

shall be made to Internal Audit prior to conducting price
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negotiations. The Resident Engineer shall determine what
specific Audit support is required from BART Internal
Audit prior to any negotiations with the cContractor.
Audit support requests may be made at lower values if the
reasonableness of a proposed price cannot be established
due to the following:

(1) Lack of knowledge or experience with a particular
contractor;

(2) Existence of sensitive conditions in the pricing

action;

(3) 1Inability to evaluate the price reasonableness

through price or cost analyses of existing data.

For all pricing actions with price reasonableness
determinations over $500,000 and less than $1,000,000 in
absolute value, notification shall be given to Internal
Audit by the Resident Engineer in advance of price

negotiations.

Requests for Audit Support
Requests for Audit support must be made by the Resident

Engineer to Internal Audit in writing and meet the

following requirements:

(1) Prescribe the extent of audit support needed such

as the following examples:

J complete detailed audit including technical

analysis reports; or
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(2)

(3)

(4)

(5)

1995

° complete detailed audit of selected proposed
cost elements; or

° audit of labor and overhead rates only; or

o desk audit to provide an audit opinion using
available data without an in-depth review of
proposed costs; or

o desk audit supplemented by detailed audit

opinion of selected cost elements.
State the specific areas of input desired.

Include information where necessary to perform the

review, including but not limited to the following:

° Contractor cost proposal and revisions as

appropriate; or

® any related documentation submitted by

contractor; or
° any technical analysis already completed.

Assign a realistic deadline for receipt of the
audit report. Deadlines for Audit support should be
predicated upon complete price proposals and

supporting documentation adequate for an audit.

Audits requested by the Resident Engineer shall be
structured to support the pricing action to assist

with negotiation of change orders. Such audits are
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not intended to address performance issues.

(6) A Kick-off meeting will be held between BART
Internal Audit, the BART Project Manager, and the
Resident Engineer prior to any contact with the
Contractor. An exit meeting will also be conducted
to review the draft report of Audit Findings prior
to finalizing the audit report.

Lack of Audit resources should not be reason to delay any
negotiations.

Reviewing the Audit Evaluation

The Resident Engineer is responsible for reviewing the
audit report to make sure that it meets the requirements
of the specific pricing action. The auditor is
responsible for the scope and depth of the audit within
the guidelines established by the Resident Engineer in

the request for audit support. The explanation and
rationale for an audit finding must be clearly stated and
understandable. As a minimum, the audit report shall

include the following:

(1) The findings on specific areas 1listed in the

request for audit support;

(2) An explanation of the basis and method used by the

Contractor in preparation of its cost proposal;
(3) An identification of the original cost proposal and

of all subsequent written formal and other

identifiable submissions by which cost or pricing
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data were either submitted or identified;

(4) A description of cost or pricing data coming to the
attention of the auditor that were not submitted
but that may have a significant effect on the
negotiation of the final price;

(5) A list of any cost or pricing data submitted that
were not accurate, complete and current and of any
cost representations that are unsupported. When
the result of deficiencies is so great that the
auditor cannot perform an audit or considers the
proposal unacceptable as a basis for price
negotiations, the Resident Engineer shall be
notified in writing so that corrective action may
be taken. The auditor shall then confirm in a
timely fashion, the notification in writing,
explaining the deficiencies and the cost impact on

the Contractor’s cost proposal.

(6) The originals of all technical analyses received by
the auditor and a quantification of the monetary

impact of the technical analysis findings;

(7) An opinion by the auditor as to the adequacy of the
Contractor’s accounting system or estimating
methods, to support the cost proposal or to permit
satisfactory administration of the contract

contemplated;

(8) A statement as to the extent to which the auditor
discussed discrepancies or mistakes in fact in the

cost proposal with the Contractor.
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The Resident Engineer, working with BART Internal Audit,
is responsible for identifying all discrepancies between
audit findings and other data. These discrepancies must
be addressed in pre-negotiation positions and in the

price negotiation memorandum.

If the Resident Engineer does not concur with the
auditor’s recommendation, he or she must document the
basis for this determination subject to the concurrence
of the AGM Development, and transmit a copy to BART
Internal Audit.

Notification to Internal Audit

The Resident Engineer is responsible for giving notice to
BART Internal Audit prior to the Resident Engineer
commencing price negotiations below $1,000,000 but over
$500,000. Such notice should ordinarily be at least 15
calendar days in advance of any discussions. BART
Internal Audit should also be notified when requested
price or cost data will not be available when audit
support has been requested.

Cost and Price Analysis

The determination that a price is fair and reasonable
shall be based upon some form of written analyses, (i)
either on the basis of price, cost and profit, or some
combination of both price and cost and (ii) the price is
consistent with scope of work; made prior to execution of
the change order.

Price analysis should be performed to support the
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required cost analysis on all change orders above
$500,000. The depth of a price analysis will depend upon
the type, size and complexity of the change order. For
change orders less than $500,000 the Resident Engineer
shall perform either price or cost analysis.

Price analysis alone is sufficient in order to make the
determination that the price is fair and reasonable only
when one of the following conditions exists, i.e. the

proposed price is either:

(1) The direct result of adequate price competition;

(2) Based upon the previous results of adequate price
competition;

(3) Established by market or catalog prices (for
identical items);

(4) Based upon market or catalog prices (for similar
items); or

(5) Set by Law or regulation.

Where none of these conditions set forth above exist,
then price analysis alone is not sufficient to establish
that the proposed price is fair and reasonable and a
separate analysis of costs, will be required in addition
to price analysis. In general, price analysis alone is
insufficient to support a determination as to
reasonableness of price in all non~-competitive
negotiations including modifications to contracts that
were the result of sealed bids and cost analysis is
required. In addition, where appropriate, a technical
analysis of the price/cost proposal will be performed to
determine that the individual elements of the proposed

price are consistent with the District’s requirements,
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necessity and appropriateness.

PRICE ANALYSIS

This is an evaluation of the contractor’s proposal that
does not involve an in-depth evaluation of all the
separate cost elements and the profit factors that
comprise the Contractor’s proposal.

A price analysis shall be in writing and shall include
whatever actions the Resident Engineer takes to reach a
decision that a price is fair and reasonable. These
actions should include not less than two of the following
approaches:

(1) A comparison of competitive price quotations if
applicable;

(2) A comparison of prior quotations and contract
prices with current quotations for the same or

similar end-items;

(3) The use of known yardsticks such as dollar per
cubic yard, per 1linear foot, or other units to

point up apparent gross inconsistencies;

(4) A comparison of prices or published price lists
issued on a competitive basis, and published market
prices of commodities, together with discount or
rebate schedules;

(5) A comparison of proposed ©prices with the

independent engineer’s estimate.
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At a minimum, any comparisons made, shall be made using
properly adjusted price data and shall be in a tabular
format and differences if any, analyzed and explained.

COST ANALYSIS

This is a detailed evaluation of cost data submitted by
the Contractor and of the individual cost elements in the
Contractor’s proposal. A cost analysis 1is generally
conducted to determine whether the Contractor is applying
sound management 1in proposing the application of
resources to the contracted effort and whether costs are
proper, allowable, and allocable. Cost analysis is a
more detailed review of the Contractor’s proposal than a
price analysis. It involves an in-depth 1look at the
Contractor’s cost and pricing data and of the judgmental
factors applied in projecting from the data to the
estimated costs. The objective of cost analysis is t o
form an opinion as to the degree to which the proposed
costs represent what the performance of the change order
should cost, assuming reasonable economy and efficiency.
In conducting a cost analysis, it is not enough simply to
examine a Contractor’s proposed figures on the number of
hours his staff will work, the amounts and cost of
materials, and the rates of labor and overhead from
accounting records. It involves:

(1) The verification of cost data;
(2) The review of cost or pricing data to determine

whether any cost or pricing data necessary to make

the Contractor’s proposal accurate, complete, and

current have not been either submitted or‘
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identified in writing by the Contractor and if
there are such data, attempt to obtain them and
negotiate, using them or making satisfactory
allowance for the incomplete data;

(3) The verification that the cost submissions are in
accordance with the specific change order
requirements such as the cost principles and

procedures consistent with current BART policy.
(4) The evaluation of specific cost elements;

(5) The evaluation of the effect of current practices
on future costs to ensure that the effects of
inefficient or uneconomical past practices are not

projected into the future;

(6) The projection of the cost data to determine its

effect on prices; and

(7) The evaluation of the basis and appropriateness for

allocating overhead costs

Cost analysis shall address the cost and profit or fee
objectives (where applicable) and any resulting issues to
be negotiated. For all change orders with price
reasonableness determinations over $500,000, a separate
cost analysis memorandum shall be developed and made
available to the individuals responsible for establishing
the pre-negotiation objectives. For change orders under

$500,000, a short form Cost Analysis and Pre-negotiation
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Memorandum may be used (See PF-24, Exhibit 14, for a
sample Form). Cost analysis memorandum for change orders
over $500,000 will generally follow the same format as
the Short Form and will contain at a minimum all the
information required on the Short Form but of a more
elaborate nature.

The Resident Engineer shall perform and document adequate
price, cost or profit analysis in all change orders
before going into negotiations with the Contractor. The
extent of analysis will depend on the complexity and size
of the change order. Cost or price analysis should
address (1) the pertinent issues to be negotiated, (2)

the cost objective, and (3) a profit or fee objective.

Pre-Negotiation Objective

The process of determining pre-negotiation objectives
helps the District to judge the overall reasonableness of
proposed prices and to negotiate a fair and reasonable
price or cost and fee. The Resident Engineer shall
establish written pre-negotiation objectives and obtain
the approval of the appropriate level of authority before
negotiation of any pricing action. In setting the pre-
negotiation objectives, the Resident Engineer shall
analyze the Contractor’s proposal, taking into account
any audit reports; technical analysis; price or cost
analysis; and other pertinent data such as price
histories. This process may include fact-finding
sessions with the Contractor when the Resident Engineer
deems it appropriate. The scope and depth of the
analysis supporting the objectives should be directly

related to the dollar value, importance, and complexity
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of the pricing action.

Pre-negotiation objective for all pricing actions should
reflect three pricing positions: minimum,
objective/target and maximum.

(1) The minimum price position should be the starting
point in price negotiations and should never
represent a price that cannot be supported by
reasoned analysis.

(2) The objective or target price position should be
the most reasonable and should represent the price
the District would accept.

(3) The maximum price position should the highest price
position that the District can reasonably be
expected to accept, given the information available
at the start of price negotiations. This maximum
price position may change during price negotiations
if additional information is presented by the
Contractor that changes the District’s price
objective.

For all change orders with price reasonableness

determinations over $500,000, a separate pre-negotiation
objectives memorandum shall be developed by the Resident
Engineer and made available to the individuals

responsible for conducting the negotiation with the
Contractor. For change orders under $500,000, a short
form Cost Analysis and Pre-negotiation memorandum may be
used (See PF-24, Exhibit 14 for a sample Form). Cost
analysis memorandum for change orders over $500,000 will
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generally follow the same format as the Short Form and
will contain at a minimum all the information required on
the Short Form but of a more elaborate nature.

Pre-Negotiation Position

The Resident Engineer then develops a monetary settlement
range for each element in the scope of work, associating
a cost with that element.

The Resident Engineer must establish a written pre-
negotiation position before meeting with the Contractor
to negotiate a change. The pre-negotiation position
should be based on the Resident Engineer’s evaluation of
the amount of work required by the change, the impact on
existing work, and the Contractor’s ability or inability
to perform the work with existing manpower and equipment.
If the Resident Engineer uses a marked-up Contractor
proposal for the analysis and estimate of the changed
work, the marked-up copy is also annotated as "Resident
Engineer’s Pre-negotiation Position." If the Resident
Engineer’s analysis is based on a separate Engineer’s
estimate, a written pre-negotiation position is required.
Approval of the pre-negotiation position from the
appropriate level of authority must be secured before any
negotiations start.

Finding of Fact

Every CN must be accompanied by a Finding of Fact that
clearly shows the scope of the change and the reasons the
change must be made.
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The Resident Engineer directs preparation of the Finding
of Fact, which provides the approving authority with all
pertinent information about the change since it was
initiated. The Finding of Fact contains all data the
Resident Engineer believes are relevant to the change
including construction methods, the Contractor’s planned
use of manpower and equipment, actual site conditions,
and status of the work. The Finding of Fact may include
or draw on the description of change prepared by the
originator of the Change Notice. It must be signed by

the Construction Manager. (See Procedure PF-24.)

The Finding of Fact, together with the CN and the pre-
negotiation position (settlement range recommendation),
form the negotiation package, which must be given to the
BATC Project Manager and then reviewed by the appropriate
monetary authority before the Resident Engineer can enter
negotiations with the Contractor.

Negotiations

For all <change orders regardless of size, price
negotiation is always required unless one of the

following conditions exist:

(1) Prices are set by Law or regulation, or

(2) It can be clearly demonstrated on the basis of full
and open competition in the pricing action, or
prior cost experience in a related pricing action,
also based upon full and open competition, with the
product or service that the acceptance of the

Contractor’s offer for modification without
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discussions will result in the lowest overall cost

to the District at a fair and reasonable price.

At the conclusion of each negotiation for change orders
of $100,000 and above, the Resident Engineer shall
promptly prepare a Price Negotiation Memorandum (See PF-
24, Exhibit 15 for a sample form) of the principal
elements of the price negotiation. This memorandum shall
be included in the contract file and shall contain the

following minimum information:
(1) The purpose of the negotiation.
(2) A description of the Contract and contract change.

(3) The name, position, and organization of each person
representing the Contractor and the District in the
negotiation.

(4) The extent to which the negotiation team:

(a) Relied on the cost or pricing data submitted
and used by them in negotiating the price; ad

(b) Recognized as inaccurate, incomplete, or
non-current any cost or pricing data
submitted; the action taken by the
negotiation team and the Contractor as a
result; and the effect of the defective data
on the price negotiated.
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(5) A summary of the Contractor’s proposal. Based on !
the cost analysis, the summary shall address the
amount of each major cost element:

(a) Proposed by the Contractor,

(b) Recommended by other pricing assistance
reports (if any),

(c) Contained in the District’s negotiation
objective, and

(d) Considered negotiated as a part of the price.

(6) The most significant facts or considerations
controlling the establishment of the pre-
negotiation price objective and the negotiated
price including an explanation of any
significant differences between the two
positions.

(7) The basis for determining the profit or fee pre-
negotiation objective and the profit or fee
negotiated.

(8) Each negotiation memorandum shall be prepared and

signed by the Resident Engineer.

For change orders under $100,000, a short form Cost
Analysis and Pre-negotiation memorandum may be used (See
PF-24, Exhibit 14 for a sample Form).

The Resident Engineer will negotiate all changes. The
Engineer or his delegates may decide to participate in
negotiations outside the Resident Engineer’s authority.

In unusual circumstances, the Resident Engineer may
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request that the Engineer assist him in those within his
authority.

Negotiation with the Contractor’s representative should
focus on areas of apparent disagreement based on the pre-
negotiation position. As nearly all the negotiations
within the Resident Engineer’s authority involve only
direct costs, agreement can generally be reached once
both parties concur on the scope of the work and its
effect on the existing work. Negotiations should be
based on item-by-item discussions even if the total cost
of the Contractor’s proposal is less than the Engineer’s
Estimate. It is the Resident Engineer’s responsibility
to assure that an agreement equitable to both parties is
reached.

The negotiations are to be documented in a Summary Recordf
of Negotiations, which contains an accurate account of
adjustments and agreements made. (See PF-24, Exhibit 15
for a sample form). The Summary Record of Negotiations,
with the date and place of negotiations indicated, is
signed by the Resident Engineer and the Contractor. 1If
the Summary Record of Negotiations contains information
which the Resident Engineer considers proprietary to
BART’s position, or contains details which the Contractor
could use against BART once the C.0. is prepared, the
BART Project Manager may decide it is in BART’s best
interest that the Contractor not sign the Summary Record

of Negotiations. 1In such a case, a Change Order should

be prepared immediately following the negotiations for'

the Contractor to sign.
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Change Orders

After the value of a change to the contract is
established, the agreements are incorporated into the
contract by issuing a Change Order. The Resident
Engineer is responsible for preparing the Change Order
and the Change Order Package. The Change Order must

state how the contract is being changed.

The accompanying documentation, or Change Order Package
consists of the following elements:

(a) Sign-Off Sheet

(b) Summary of DBE Participation
(c) Change Order

(d) Finding of Fact

(e) Summary Record of Negotiations/ l
Price Negotiation Memorandum

(f) Pre-Negotiation Position
(g) Contractor’s Proposal
(h) Engineer’s Estimate

(i) Change Notice

(j) Pertinent Correspondence

(k) Conformed signed/sealed Change Order Drawings

as required
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If the change to the work involves an additional
subcontractor not already doing work for the prime, or
includes providing or fabrication of material and
equipment not previously covered under a current ‘Buy
America’ certificate, then the Resident Engineer must
obtain a ’‘Buy America’ certificate and a ’Noncollusion’
Declaration from the subcontractor(s) as appropriate
prior to processing the Change Order.

The Resident Engineer transmits the completed Change
Order and Change Order Package to the project-specific
Contract Administrator for processing at the appropriate
level of authority. Once the Change Order is executed,
the Contract Administrator is responsible for
distribution of conformed contract documents, and the
change becomes part of the contract.

Negotiations Without a Contractor’s Proposal

If the Contractor fails to submit a proposal for changed
work in a timely manner, the Resident Engineer may

initiate negotiations if certain criteria are met:

(a) The Contractor consistently withholds

proposals.

(b) The value of changed work is estimated to be

within the Resident Engineer’s authority.

(c) The full scope of the changed work can be
identified.

(d) An estimate is prepared.
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If negotiations are planned without the Contractor’s
proposal, the Resident Engineer must formally notify the
Contractor of the intent. Agreement reached during
negotiations must be documented in a narrative Record of
Negotiations. If agreement cannot be reached, either the
Contractor signs the Change Order indicating "protested"
by the signature and returns the Change Order with a
written protest, or the Contractor is directed to proceed
on the basis. of force account. (See GC 4.2 of the
General Conditions.) The General Conditions, in GC
4.2.4.1, urge cooperation to "reach agreement at the
earliest practical date" following a protest over
compensation. The intent is to prevent accumulation of
protested Change Orders as claims at the end of the
contract.

Issuing a Notice to Proceed Change Notice

If the Resident Engineer deems that the changed work must
proceed to avoid irrecoverable delay or damage to the
contract work, the Contractor must be directed to proceed
with the work. If the preliminary estimate of the
changed work indicates that it is within his assigned
authority, the Resident Engineer obtains approval of the
BART Project Manager on the CN and directs the Contractor
to proceed using a Notice to Proceed Change Notice
(NTP-CN) .

If the preliminary estimate indicates that the value of
the change work exceeds the Resident Engineer’s
authority, the Construction Manager is responsible for
arranging for the appropriate approval authority to issue

the NTP-CN. After the appropriate approval authority is
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obtained, the Resident Engineer will issue a CN signed by
the BART Project Manager to the Contractor, transmitting
the instructions relative to submission of the
Contractor’s proposal for the change work. A NTP CN must
contain a Not-to-Exceed amount. Part 1 of a multi-part
CO should be issued concurrently with the issuance of the
NTP CN to provide the means of payment for Force Account
work prior to final resolution of the cost for the work.

Multi-Part Change Orders

Change Orders may be issued in several parts or
increments when a change will ultimately involve a
substantial sum or time extension, and the cost of the
change cannot be negotiated within a reasonable time.
The primary reason to issue a modification incrementally
is to avoid having the Contractor finance a large change

pending its final resolution.

The first parts (Part 1, 1A, 1B, etc.) of a Change Order
provide a complete description of the work to be
performed and a method for partial payment. The payment
terms are normally preliminary and subject to adjustment
unless portions of the change can be isolated and

negotiated separately.
The second part (Part 2) of a Change Order finalizes the
adjustment to the contract for the change. Multi-part

changes cannot be executed by the Resident Engineer.

Force Account Work

The contract provides for force account or "time and
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material" type work under certain circumstances. If
changed work must be done before the scope of work is
fully defined, or if the Contractor is directed to
proceed with changed work before the value of the work
can be agreed upon, the contract requires the Contractor
to maintain accurate actual cost records of the extra
work performed.

The Resident Engineer is responsible for the satisfactory
control of the authorized force account work. Prior to
the start of a Force Account item of work, the Resident
Engineer shall agree with the Contractor as to the labor
force, equipment, and material to be used. This becomes
the basis for the Resident Engineer’s and Inspector’s
control of Force Account costs. It is essential in force
account work to maintain complete daily records of all
labor, material, and equipment used on the job. It is
mandatory that the Resident Engineer check the force
account records daily and make certain that his and the
Contractor’s records agree and are complete in every
detail. The extended force account sheets received must
match the initial ones submitted each day, and be
confirmed by the Inspector’s Daily Reports. In addition,
the Resident Engineer must keep a weekly tally of force
account expenditures against the not-to-exceed amount,
when the work is being done against a Notice-to-Proceed
Change Notice, a contractual allowance, or other

specified limit.

The force account basis of measurement and payment is
used as a means of compensating a Contractor for changed
work only when no other method of payment is mutually

acceptable. (See Procedure PF-30 for details and
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procedures.)

If changed work is completed with daily force account
records, the basis for cost of the contract adjustment
will be in accordance with Article GC9.3. If an
agreement can be reached before work is completed,
negotiations are conducted as for any change, with the
negotiator using the accumulated actual cost data as part
of the analysis.

Change Orders for Variation in Quantities

For unit price items, as soon as the forecast of actual
quantity indicates an overrun or underrun of more than
twenty-five percent of the estimated quantity, the
Resident Engineer is required to obtain an estimate of
the wvalue of the under- or overrun. If the actual
quantity can be firmly established, the estimate should
be requested in the form of a lump sum increase or
decrease for the under- or overrun portion beyond twenty-
five percent. If the quantity cannot be finalized, the
estimate should be in the form of an increase or decrease

in the unit price.

After analysis and negotiation, an agreement is finalized
through a Change Order using either a lump sum payment or
new unit price for the under-~ or overrun beyond twenty-
five percent depending on the status of the final
quantity. If the difference is an overrun, the new price
affects only the overage above one hundred twenty five
percent. If the difference is an underrun, the new price
affects the whole quantity. A "wrap-up" or Contract

Closeout Change Order is prepared at the completion of a
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4.15.5

RE MANUAL

contract to address final costs that differ from the
contract total. These final bid item costs should not
include unexpended amounts from a contractual allowance.
The Closeout Change Order may also include final actual
costs of Allowance items but any Allowance costs must be
clearly identified as separate amounts from individual
Bid Items or Change Order Work. The Contract Closeout
Change Order is also required to set the final quantity
and cost, even if the quantity has stayed within the 25
percent.

The Resident Engineer should provide a summary of actual
quantities (see PF-37, Exhibit 4) and a certification
that the final quantities are correct and agreed to by
the Contractor. This certification may be done on form
PF-37, Exhibit 4 or by separate letter with the Closeout
Change Order. When completing the summary of actual
quantities, the Resident Engineer should verify that
individual items for quantities paid by unit prices are
not duplicated in any lump sum amounts paid for by Change
Orders.

Differing Site Conditions

When the Contractor notifies the Resident Engineer that
a differing site condition has been encountered, the
Resident Engineer must immediately notify the BATC
Project Manager. This notice should include an
indication as to the impact on the Contractor’s schedule
and the criticality and time frame of any required
action. If required, the BATC Project Manager will set
up a Review Team with BATC, ECM, and BART members to
analyze the alleged differing site condition. The
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Resident Engineer is a member of the Review Teanm.

The Review Team investigates the alleged differing site

conditions, including if necessary, a presentation by the

Contractor. Based on the Review Team’s analysis, the

Resident Engineer prepares a Finding of Fact and

transmits it to the BATC Project Manager and the BART

Project Manager for their review and decision on the|
existence of a differing site condition, which will lead

to the Resident Engineer issuing a CN or a letter of

denial.

4.16 Disputes

BART intends to foster the idea of claims avoidance by
subscribing to the practice of "Partnering." Partnering
is a concept by which the Owner and the Contractor
approach the job from the very beginning with a team
philosophy instead of an adversarial one, as discussed in
Section 4.2.

Another integral part of BART’s approach is Alternative
Dispute Resolution (ADR).

For some construction contracts, a form of ADR involving
a Dispute Review Board (DRB) will be stipulated. The DRB
has three members, one selected by the District, the
second selected by the Contractor, and the third selected
by the first two. See the DRB contained in the
Supplementary Conditions for a detailed description of
board member selection and the role of the DRB. If the

Contractor cannot obtain satisfaction through the DRB, it

RE MANUAL Section 4
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can still file a claim against BART under the terms of
the specific contract.

On contracts where there is not a DRB, provisions for
mediation will be included, using the mediation version
contained in the Supplementary Conditions. Either the
Contractor or the District may serve a written notice of
mediation on the other. A third disinterested party will
be chosen to mediate, and mediation will proceed, to be
concluded within 30 days. Just as with the DRB,
mediation is not binding, and the Contractor can still

file a claim under the terms of the specific contract.
Potential Claims

Unsolicited proposals from the Contractor generally
represent claims against the contract wherein the
Contractor believes performed work has not been included
in the contract and additional compensation is due. The
Contractor must provide proper and timely notification of
a potential claim as specified in the various articles of
the contract, particularly GC9.4. The Resident Engineer
handles such a potential claim according to Procedure
PF-38. If the Contractor’s initial notice of potential
claim does not define the basis of the potential claim,
the Resident Engineer must obtain such information as
soon as possible.

The Resident Engineer, in consultation with the
Construction Manager and the BATC Project Manager, is
responsible for the initial review and analysis of the
Contractor’s potential claim. The Resident Engineer
forwards the Contractor’s potential <claim with an
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Table 4-2 l
PRICE REASONABLENESS DOCUMENTATION
FOR CONSTRUCTION, SYSTEMWIDE, AND PROCUREMENT CONTRACT CHANGE ORDERS

. . Cost Proposal, Technical Pricin P
Engineer’s ¢ 9 re i
E :timat o Format and Eva.lu‘atIon Support by Ar?a?ti s Negotiation N P':f”t.
Support Pricing Audit vs Objectives egotiation
$1,000,000 4) Must
and Estimate with request
Above (i) three levels Technical support
of %‘e’tui'l( MEvaluation from Audit Price
or Worl emorandum , Pre- Negotiation
$500,000 Breakdown by Resident Must notify Cost. Negotiation Summa
and below Structure, i) 8 Ey : Audit of Analysis OI:?' i M ndry
$1.,000.000 . : Written Cost ngineer or this pricing Memo jectives emorandum
’ v priced bill of Proposal with other pricing tio Memorandum with price
materials and three levels specialist action recap
{iii) other costs
as factors Of(:g:tn;r:tztiﬁ'
Support required
for any T |
ine i hnical . . . .
(3) line item over echinic May advise Combined Cost Analysis Price
:r:dog;g)ovs Estimate with $50.000. MEJ:::::::,“ Audit at and Pre-Negotiation Negotiation
$500,000 (i) two levels of by Resident P.M.’s Objectives Short Form Summary
4 detail, (i) a ‘é ngineer discretion Memorandum Memorandum
priced bill of
materials and
$25,000 and (iii) other Combined Cost Analysis and Pre-Negotiation <|
below costs as factors Objecti Short F M nd
$100,000 Short Form No notice jectives Short Form Memorandum
Technical to Audit
(2 Written Cost Evaluation by required
. : . Resident below
3101;2:4))3:,“ E::;n I:t:ervc;tfh p;?"ms'er ;tfh Engineer $100,000 Price Reasofnablengsg Paragraphs in Summary
$25,000 detail and Contractor cost of Negotiations Document
priced material detail.
N
One Level
Order of
Bel Magnitude . i L L
ow Estimate on Statement in Summary of Negotiations Document that the recommended price is fair and
$10,000 Change Notice reasonable.
form is
sufficient

Notes regarding Engineer’s Estimate:

1) One level Order of Magnitude Estimate can be a single amount.
2) Estimate with one level of detail; include prices for labor, material and equipment categories.
3) Two levels of detail; Example: Detail for all items of material which make up the price for the material category.

4) Full price analysis including all detailed back-up.
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CONTRACT MODIFICATION PROCESS TIMELINE

SFMTA CENTRAL SUBWAY PROGRAM
CN 1250/ CN 1251

CMB APPROVAL

(1-2 weeks)

EXECUTED

(approximately 9.5-13.5 weeks

after CMB approval)

(0.5 weeks)

Change initiated

Receive COR/Cost

Draft RON and obtain

(via PCC, REI L1 proposal and conduct |— Draft CMB Analysis and | | Condu_ct_fmal SPM and SEMTA
Response or Field e L present for approval negotiations .
L preliminary negotiation signatures
Directive)
(2-3 weeks) (2 weeks) (2-3 weeks) (1 week) (1-2 weeks?*)

Draft CMod Analysis
and revise as needed
for Contract Admin
approval

CMod to City Attorney
for language/form
approval

CMod to SPM and City
Atty for signatures

Distribute CMod
package for ROCA
Signatures

Send to SFMTA for
execution

(concurrent)

(concurrent)

CCO Approval (Form 8
from SPM and CCO
Approval Memo from

SFMTA)

CMod pacakge to
PM/CM for approval

Contract Modifcation Process Timeline

Page 1 of 2

*time between delivery
and execution
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CONTRACT MODIFICATION PROCESS TIMELINE

SFMTA CENTRAL SUBWAY PROGRAM
CN 1250/ CN 1251

CMB APPROVAL

EXECUTED

Change initiated
(via PCC, RFI
Response or Field
Directive)

Receive COR/Cost

Proposal and conduct =

preliminary negotiation

Draft CMB Analysis and | |

present for approval

Conduct final
negotiations

Draft RON and obtain
SPM and SFMTA
signatures

Draft CMod Analysis
and revise as needed
for Contract Admin
approval

CMod to City Attorney
for language/form
approval

CMod to SPM and City
Atty for signatures

Distribute CMod
package for ROCA
Signatures

Send to SFMTA for
execution

(concurrent)

(concurrent)

CCO Approval (Form 8
from SPM and CCO
Approval Memo from

SFMTA)

CMod pacakge to
PM/CM for approval

Contract Modifcation Process Timeline
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DATE:

MEETING DATE:

LOCATION:
TIME:
ATTENDEES:

COPIES TO:

REFERENCE

SUBJECT:

C Mod Task Force Meeting Minutes #02

August 24, 2012

August 20, 2012
821 Howard St, Main Conference Room
3:30 PM

J. Park (JP), M. Acosta (MA), M. Benson (MB), E. Stassevitch (ES), C. Dombrowski, (CD) , Ben
Volberding (BV), Ken Barnhart (KB),

Attendees: J Funghi (JF), S. Farhangi (SF), R. Nguyen (RN), Sarah Wilson (SW), B. Lebovitz
(BL), D. Kuehn (DK),
File No. M544.1.5.0910.e

Project No. M544.1, Contract No. 149 Task 1-1.08
Construction

CMod Task Force Meeting # 02 — Rev. No. 0

RECORD OF MEETING (Italicized text indicates status update of open items)

ITEM #

ACTION BY
DUE DATE

DISCUSSION

1- ES opened the meeting with reiterating the purpose of the Task Force. The CMod
Task Force purpose is to examine the current procedures and practices related to
processing changes during construction and look for areas of improvement, especially
related to the time to develop and process a contract modification (CMod). A standing
meeting has been established at the time and place noted above, for the next 9 weeks,
with the attendees shown above; to identify areas of possible improvement, and
develop recommendations for review by Sr. Management of the Program.

2- ES reviewed the five Areas of Improvement that were identified at the last meeting and
it was agreed to work in a systematic way thru them consistent with the process; thus
taking the ones related to the inception first, the process second and the execution
third. Hence it was agreed to focus this meeting on Area of Improvement #1 & #2, with
the intent of developing recommended improvements in the process.

1)

2)

3- Area of Improvements #1 — Timely Submission of the COR SW/MA/KB
From last meeting the task force reviewed the specifics that could be contributing to 08/20/12
untimely submission of CORs and noted suggested ways to improve.

First there was the need to have clarity among both parties as to initiation of
the process. Notification, when and how; and then formal COR submittal,
when and what are the actual contract requirements for time of notification and
submission and what is to be submitted when.

Confirm actual time requirements in contract documents — review for
consistency and cross reference with procedures. Confirmed 24 hour
notification, 7 days for COR and 30 days for review. Details of the format of
the submission are contained in section 6 of contract 1252, and the COR
specifically is in procedure 1101. It was recognized that the form was not part
of the contract and there was no language in the contract that required specific




ITEM #

DISCUSSION

ACTION BY
DUE DATE

format of submittal. The forms was presented at the preconstruction meeting
and discussed. MB to verify that preconstruction minutes contain this
discussion. Even if the minutes confirm the discussion, it was advisable to
review the submission requirements with the Contractor.

3) Complete information is part of a set of conflicting priorities of identifying the
actual change, developing the required documentation, and performing the
work. Improving direction to Contractor about timely submittal and
completeness. Develop letter templates 1) Reminder of contract obligations,
expected date of receipt of info 2) Letter preserving Agency rights when
untimely receipt

4) Look for unigue CORs, avoid and discourage delays associates with bundling
of issues of like kind Differing site conditions need one for each case.

5) It was also recognized that agreeing to what level of detailed the cost must be
presented in the initial submittal. Combined with the issues of quantifying the
change, it would appear reasonable to meet weekly on the status of
information to be provided to adhere to the timeframes in the contract,

6) Reexamine how the RE organizations participated in the identification of a
change and how it must keep in mind at all times the contractual relationship is
with the prime contractor and not the subcontractor. Only deal with the Prime
in matters related to changes in the contract.

7) Better tracking and follow-up on outstanding items on a weekly basis should
provide adequate control. Current Change meeting needs to focus on the
guantification of the process and items to follow-up on rather than conducting
negotiations. Meeting should also ONLY use RE logs of status.

8) Need to follow-up on the process after no merit — check the process for
DRB/potential claims.

Area of Improvement # 2 — Finding of the Fact
In the review of the initiation process and actual practices it was clear that during the
review for merit, although the work was being done, the documentation was not being
developed in a timely manner to support justification of merit/no merit. Both the actual
write up, originally to come from the Contractor and a review of merit or Finding of Fact
to be prepared by the RE were not being developed until much later in the process. A
review of procedure CM 1101 indicates these requirements and RE’s are currently not
performing the required documentation at the initiation stage of the COR as required
by the procedures. Performing this action at the beginning rather than at the later
stages of the process will allow the process to continue in a much more organized and
structured approach.
Suggested possible improvements to follow-up on:
1) Clarify contract provisions for Contractor required justification of COR,
recognize that procedure does not call it Finding of the Fact.
2) Clarify if Contractor was provided required form for submission with COR
3) Review procedure for areas that may need clarification and improvement
4) Educate CM/RE organization on procedure requirements, provide adequate
resources, and follow thru
5) Need to have CMB added to process for merit — the source documents will be
COR and review for merit with Rough order of magnitude cost.

MB
08/20/12

CMod Task Force — No. 02
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ACTION ITEMS

ITEM | MTG A('\:"TTIgN DUE
# DATE S DESCRIPTION BIC DATE | STATUS
3 08/13/12 | o0s/13/12 | TImely Submission of the COR SW 08/20/12 | Open
4 | osnszn2 | osiaz;z | Finding of the Fact MB 08/20/12 | Open
5 08/13/12 08/13/12 Scoping Meeting/Estimate Preparation SW 09/10/12 Open
6 08/13/12 | os/izia2 | Reconciliation of Costs ES 09/17/12 | Open
7 | osnzn2 | osmsne | Change Order Process MB 08/27/12 | Open

Meeting adjourned at 4:30pm

These meeting minutes have been prepared by E. Stassevitch and reviewed by M. Benson, and are the

preparer’s interpretation of discussions that took place. If the reader’s interpretation differs, please

contact the author in writing within four (4) days of receipt of these minutes.

Signed:

[initials of preparer & reviewer] Date:

CMod Task Force — No. 02

[Date review completed]
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SECTION 1101 — CHANGE ORDER REQUEST AND CLAIMS PROCESSING
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Central Subway

11011 PURPOSE

This procedure describes how to analyze, approve, and process a Change Order
Request (COR) submitted by a Contractor. It also defines the claims process that
occurs upon SFMTA's denial of a COR.

1101.2 RESPONSIBILITY

When the Contractor believes that a change in the scope of the Contract will occur or
has occurred, the Contractor may submit a COR to the Resident Engineer (RE). The
COR must be timely, complete, and accurate. The RE reviews the COR and notifies the
Contractor of the COR determination. If the RE determines the COR to be without merit
and denies the COR, the Contractor may file a claim as specified in the General
Provisions Section 98, Clarification and Claims. The Contractor submits the claim to
SFMTA, following the protest procedure described in Section 1101.3.5 of this
procedure.

1101.3 PROCEDURES
1101.3.1 General
The Contractor usually submits a COR when either of the following occurs:

A. The Contractor encounters site conditions, which in the opinion of the Contractor,
exceed the Contract requirements.

B. SFMTA'’s clarification or other written directive, in the opinion of the Contractor,
exceeds the Contract requirements.

1101.3.1.1 Differing Site Conditions That Exceed Contract Requirements

When the Contractor encounters a site condition that the Contractor believes exceeds
the Contract requirements, the Contractor must notify the RE of all anticipated or actual
change work immediately by telephone and in writing within 1 working day of the time
that the suspected work became known to the Contractor. The Contractor must not
proceed with the suspected work until the RE gives direction. See Procedure CM 1105
for more information on Differing Site Conditions.

1101.3.1.2 Additional Directives That Exceed Contract Requirements

When the Contractor feels that SFMTA'’s directive exceeds the requirement of the
Contract, per General Provisions Section 98, Clarifications and Claims, the Contractor
must submit a written COR to SFMTA within 7 calendar days of receipt of the
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Document Type:
Procedure

Document Number:
CM. 1101
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Central Subway

Revision Number:

clarification or directive, and before proceeding with the work. If the Contractor begins
work before SFMTA receives the written COR, SFMTA is not responsible for any
compensation claim. If the Contractor does not submit the COR to the SFMTA in the
specified timeframe, the Contractor waives its rights to request or claim for additional

compensation or time on the clarification or written directive.
1101.3.2 Change Order Request Documentation
1101.3.2.1 General

If the Contractor determines additional time or compensation is necessary for the
project, the Contractor prepares and submits to the RE a COR on the Change Order

Request form (see Exhibit 1101-1). This document includes:

A. A written narrative that justifies to SFMTA's satisfaction the reason for a time

extension or additional compensation

B. The revised schedule for the time extension or an estimate for additional

compensation, the Contractor's Cost Proposal

C. References to all related progress schedule activities, Contract Specification

sections, and Drawings directly pertaining to the COR

1101.3.2.2 Documentation Process

Upon receipt of a COR, or correspondence which may contain proposal implications,

the Office Engineer (OE), or RE for smaller projects, must:

A. Rectify the numbering if the COR does not have a consecutive number. The

COR number must:

1. Be assigned to only one incident or change.

2. Serve as a unique identifier of a particular incident or change through all
subsequent operations involving estimates, quantity take-offs, etc.

3. Be used in all correspondence concerning the proposal, throughout the life of

the Contract.

B. Log the Contractor COR in the COR Record Log (Exhibit 1101-2).

1. The Contractor COR Record Log must:
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a. Clearly identify and itemize in numerical order all Contractor CORs for all

incidents regarding:
e Time
¢ Money

« Any item of concern to the Contractor (see General Provisions for
additional requirements)

b. Provide continuous control of the status of all special circumstances or
changes to the Contract.

C. Ensure that no Contractor item, however small, is overlooked in
processing changes to the contract.

d. Facilitate a status update at every progress meeting (see Procedure CM
0703).

2. The Office Engineer (OE) or RE must enter the following information into the
Contractor COR Record:

a.

b.

COR Number: The assigned Contractor COR number

Contractor Letter Number: The number on the initial letter and all following
Contractor correspondence concerning the proposal

Contractor Letter Date: The respective date of each Contractor letter
RE Letter Date: The respective date of each RE letter
Description: A brief title and description of the request

Contractor Estimate: If the Contractor quantifies the request, the dollar amount
and additional time indicated, if any

RE Estimate: The dollar figure documented within the Contract Modification
(C/Mod) file (If none, enter N.A. for not applicable.)

. Contractor COR Date Received: The letter number and date the RE received the

COR (lf there is no letter number, indicate so.)

Date of Negotiation: The date the RE reviews the details with the Contractor, if
applicable
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Force Account: An indication of whether the work or portions thereof are
considered Force Account work under General Provisions Section 76

C/Mod Number/Date: The Contract Modification (C/Mod) number, if the Proposed
Contract Change (PCC) is followed by issuance of a C/Mod

Agreed Amount/Time: The Contract amount or time change indicated on the
C/Mod

. Comments: An indication of the status, i.e., "Denied" and date, or "Modification

Final" and date

Establish a COR file for each individual COR.

Collect information applicable to the proposal. This includes:
1. Copies of pertinent subcontractor documents
Correspondence on the subject

Cost estimates

Photographs

Charts

Copies of plans and specifications

A T

Any other information of use in analyzing and evaluating the proposal

1101.3.3 Change Order Request Analysis

Concurrent with the documentation effort, the RE must:

A

Review the Contractor COR to determine if it is clear, complete, and submitted
within the specified timeframe.

. Request the Contractor provide additional information and documentation as

necessary to consider the COR for merit.

Coordinate with other SFMTA staff as needed to determine if the COR has merit
or not.

Prepare an evaluation in accordance with the designated contractual authority.
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1101.3.4 Change Order Request Determination/Notification

SFMTA will review the validity of the Contractor's written COR and make a
determination in writing as soon as possible, but not to exceed 30 days after receipt of
the COR. The Contractor must proceed with the work in accordance with SFMTA's
determination, which is final and binding on SFMTA and the Contractor unless the
Contractor submits a written Notice of Potential Claim as specified under Contract
General Provisions Section 98, Subsection B.2, Claims Procedure.

The RE will send one of the following responses to the Contractor:
With Merit

Without Merit

Field Change (See 1101.3.4.3)

oo w »

Incomplete and Re-submittal Required
1101.3.4.1 COR with Merit

[f SFMTA determines the COR for additional compensation or time has merit under the
current Contract, the RE initiates a Change Modification (C/Mod) under Procedure 1103
in conformance with General Provisions Section 75, Alteration, Modifications, and
Extras.

1101.3.4.2 COR without Merit

If SFMTA determines the COR for additional compensation or time does not have merit
under the current Contract, the RE notifies the Contractor of the COR denial,
substantiated by Contract Document references.

Upon receipt of denial, the Contractor may do either of the following:

A. Withdraw the COR, through a formal process that includes written
correspondence that documents the withdrawal, such as:

« Aletter
e Meeting minutes
« Marked-up Contractor proposal, etc.

B. Resubmit for reconsideration, which initiates the protest procedure described in
Procedure CM 1101.3.5.
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If SEFMTA later determines the COR does have merit, the RE will initiate a Change
Modjification (see Procedure CM 1103 for specific instructions).

1101.3.4.3 Field Change

If SFMTA determines the change is a minor variation from the Contract Specifications or
Plans and does not affect the design intent nor Contract scope, schedule, or cost, the
RE will issue a "field change" response to the Contractor instead of a Change
Modification. This shall be noted in the COR Record Log and documented on as-built
drawings.

1101.3.4.4 incomplete and Re-submittal Required

If SFMTA determines the COR is incomplete, the RE will specify the information
required and return the COR to the Contractor for re-submittal. The Contractor must
comply with the COR process in Procedure 1101 to resubmit the COR.

1101.3.5 Claims Processing
1101.3.5.1 General

If the Contractor receives notice that the COR is without merit, the Contractor may
submit a claim to the RE. The Contractor must follow SFMTA's protest procedure, and
the RE may call upon the Dispute Review Board if the Construction Manager and
Contractor cannot come to an agreement.

1101.3.5.2 Protest Procedure

SFMTA's protest procedure is designed to keep all Contractor CORs within the
Construction Management Department and to achieve claim resolution prior to using an
alternative dispute resolution process by mutual agreement.

Each COR will receive due consideration by SFMTA. If the RE falls to reach agreement
with the Contractor, the RE will initiate the protest procedure. At the preconstruction
meeting, the RE will inform the Contractor of the protest procedure, which results in
reviews of the COR at successively higher levels of management.

The protest cycle is as follows:
A. The Contractor will, after the initial denial of the COR, do one of the following:

1. Withdraw the COR.
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2. Resubmit the COR with or without additional documentation and request re-
evaluation.

B. SFMTA completes the review process for a resubmitted COR.

1. If after review of the resubmitted COR and additional information, the RE
determines the COR has merit, the RE begins the Change Modification
process in accordance with Procedure 1103.

2. If the RE determines that the COR is without merit, the RE may review the
issue in committee with Engineering Management, the Contract
Administrator, and the Project Manager, for merit consideration. The RE will
inform the Contractor of the outcome.

C. If, after receiving SFMTA's written determination on a COR that a Contractor is
not eligible for additional compensation or time, the Contractor still considers the
work required to be outside of the Contract requirements, the Contractor may
submit a written Notice of Potential Claim to the RE in accordance with General
Provisions Section 98, Clarifications and Claims.

D. SFMTA's field inspectors must carefully inspect and record work performed
under "protest” to prepare for the possible resolution of claim, Disputes Review
Board (DRB) activity, or litigation.

1101.3.5.3 Disputes Review Board

Depending on the Contract requirements, either party to a dispute may propose a
Disputes Review Board (DRB) as an alternative dispute resolution process. If a DRB is
mutually acceptable, the parties will work together to establish and agree on procedures
for conducting the DRB’s functions. Upon finalization, SFMTA will incorporate those
procedures into this Procedures Manual.

1101.3.5.4 Monitoring Claims and CORs

On a monthly basis, the RE will hold a meeting to discuss each claim or COR and its
status with the Contractor (see Procedure 703). For outstanding proposals, the two
parties will determine and agree on the next required action for processing the claim or
change necessary.

The parties will record and distribute meeting minutes to the following:

A. RE files
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B. Contractor
C. Project Manager, Project Engineer, and Contract Administrator

On a guarterly basis, the RE must prepare a listing of all pending claims submitted by
the Contractor with an estimated value of over $100,000 as well as all claims settled
during the preceding quarter, regardless of value.

1101.3.5.5 Work Interruptions/Delay Claims

The RE must be familiar with and refer the Contractor to the General Provisions Section
78, Time Allowances for specific requirements. Two types of delays may occur on the
project: avoidable and unavoidable.

For all alleged delays, the Contractor is required to file a "Notice of Delay” in writing
within 7 days from the beginning of the said delay. This notice constitutes an application
for extension of time only if the notice:

A. Reqguests such extension

B. Sets forth the Contractor's estimate of the additional time required along with full
detail on the causes of the alleged delay, including Critical Path Method (CPM)
schedule analysis documentation substantiating the alleged delay as required by
the delay provisions of the Contract

1101.3.5.5.1 Avoidable Delays
Avoidable delays include:

« Delays that could have been avoided by the Contractor's exercise of care,
prudence, foresight, and due diligence

1101.3.5.56.2 Unavoidable Delays
Unavoidable delays may include:

« Delays directly attributable to the actions of SFMTA that cannot be avoided by
the Contractor's exercise of care, prudence, foresight, and diligence

« Delays from other such causes beyond the control of the Contractor as may be
specifically stated in the Contract

« Delays due to RE-directed temporary suspension of work

o Delays due to the delay of another contractor's work
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SFMTA does not consider any delay or interruption of work due to material shortages or
labor shortages an unavoidable delay, unless specifically approved by SFMTA.

1101.3.5.5.3 Notice of Delay

Upon receipt of a Notice of Delay, the RE will immediately record it and review it to
determine the appropriate action, such as:

A.

Refer the matter to SFMTA, which may take steps to prevent the continued
occurrence or mitigate the delay.

Classify the alleged delay as avoidable or unavoidable, and direct the Contractor
accordingly.

1.

Avoidable: If the RE determines the alleged delay had been avoidable in
accordance with the Contract Specifications, the RE will deny the Contractor’s
request for additional time and/or money and demand a recovery schedule.

Unavoidable - If 